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1 
JOINT APPENDIX 
[Filed April 24, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Impanelled on March 2, 1961, Sworn in on Mar 


The United States of America Criminal No. 312-'61 


James T. Cogdell Violation: 18 U.S.C 
William Green 


ized mail depository; 


) 

v. Grand Jury No. 324-61 323-61 
) 
) 


ch 7, 1961 


. 1708 


(Theft of letters from author- 


theft of 


checks contained in letters stolen 
from authorized mail depository; 
unlawful possession of stolen 
U.S. Treasurer's checks) 


The Grand Jury charges: 


On or about March 1, 1961, within the District of Columbia, James 


T. Cogdell did steal, take and abstract from an authorized) 


depository for 


mail matter in premises 1446 Tuckerman Street, Northwest, a letter 


addressed to Edna F. Teicher, 1446 Tuckerman St., N. W. 

D.C. 

SECOND COUNT: 
On or about March 1, 1961, within the District of Co 


, Washington, 


lumbia, James 


T. Cogdell unlawfully did abstract and remove from a letter, which had 


been stolen, taken and abstracted from an authorized depo 


sitory for mail 


matter, a United States Treasury check numbered 32,381,558, which was 
contained therein. This is the same letter which is referred to in the first 
| 


count of this indictment. 
THIRD COUNT: 

On or about March 1, 1961, within the District of Co 
T. Cogdell unlawfully had in his possession a check, numb 


lumbia, James 
er 32,381,558, 


dated March 1, 1961, drawn on the Treasurer of the United States, payable 
to the order of "Edna F. Teicher 1446 Tuckerman St., N.W., Washington, 
D.C.", in the amount of $60.00, which had been stolen from the mail, 
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well knowing that the said check had theretofore been stolen. 
FOURTH COUNT: 

On or about March 3, 1961, within the District of Columbia, William 
Green did steal, take and abstract from an authorized depository for mail 
matter in premises 1404 Tuckerman St., Northwest, a letter addressed to 
Ella Weiss, 1404 Tuckerman Street, N. W., Washington, D. C. 

FIFTH COUNT: 
On or about March 3, 1961, within the District of Columbia, William 


Green unlawfully did abstract and remove from a letter, which had been 


stolen, taken and abstracted from an authorized depository for mail 
matter, a United States Treasury check numbered 19,739,689, which 
was contained therein. This is the same letter which is referred to in 
the fourth count of this indictment. 

SIXTH COUNT: 

On or about March 3, 1961, within the District of Columbia, William 
Green unlawfully had in his possession a check, number 19,739,689 dated 
March 3, 1961, drawn on the Treasurer of the United States, payable to 
the order of "Ella Weiss 1404 Tuckerman St., N. W. Washington, D. C.”, 
in the amount of $34.00, which had been stolen from the mail, well 
knowing that the’ said check had theretofore been stolen. 

SEVENTH COUNT: 

On or about March 3, 1961, within the District of Columbia, William 
Green did steal, take and abstract from an authorized depository for mail 
matter in premises 6701 - 14th Street, Northwest, a letter addressed to 
Yolanda T. Yanjanin, for Eli C. Yanjanin, 6701 - 14th Street, N. W., 
Washington, D. C. 

EIGHTH COUNT: 

On or about March 3, 1961, within the District of Columbia, 
William Green unlawfully did abstract and remove from a letter, which 
had been stolen} taken and abstracted from an authorized depository for 
mail matter, a United States Treasury check numbered 9,581,334, which 
was contained therein. 


NINTH COUNT: 
On or about March 3, 1961, within the District of Columbia, 
William Green unlawfully had in his possession a check numbered 
9,581,334, dated March 3, 1961, drawn on the Treasurer of the United 
States, payable to the order of "Yolanda T. Yanjanin for Eli C. 
Yanjanin 6701 - 14th St., N. W. Washington, D. C.", in the amount of 
$53.30, which had been stolen from the mail, well knowing that the said 


check had theretofore been stolen. 
/s/ Oliver Gasch 


Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 


/s/ Thomas E. Berry 
Foreman. 


[Filed April 28, 1961] 
PLEA OF DEFENDANT 
On this 28th day of April, 1961, the defendants 1 - James T. 
Cogdell, 2 - William Green, appearing in proper person d by his 
attorney 1 - Ronald L. Carlsom, 2 - Domenic Tesauro, being arraigned 


in open Court upon the indictment, the Substance of the charge being 


stated to him, each pleads not guilty thereto. 
The defendants are remanded to the District Jail. 
By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
Present: By /s/ H. G. Dodd 
United States Attorney Deputy Clerk 


By Thomas Flannery 
Assistant United States Attorney 


Dawn Copeland 
Official Reporter 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed February 8, 1962] 


UNITED STATES OF AMERICA 
Vv. Criminal No. 312-61 


JAMES T. COGDELL, 


) 
) 
) 
) 
) 
) 
) 


Defendant 


Washington, D. C. 
September 8, 1961 

The above-entitled cause came on for hearing on Defendant's 
Motion to Suppress Evidence and Motion to Return Property before the 
HONORABLE JOSEPH C. McGARRAGHY, United States District Judge. 

* * * * * 
PROCEEDINGS 

THE CLERK: Case of James T. Cogdell, 312-61; Mr. Sayad; 
Mr. Blackwell. 

MR. BLACKWELL: Ready for the Government, Your Honor. 

MR. SAYAD: Your Honor, I am Court-appointed counsel to repre- 
sent James T. Cogdell. 

THE COURT: Can you hear him, Mr. Blackwell? 

MR. BLACKWELL: I can't hear him too well, Your Honor. 

The Defendant is not here yet. 

THE COURT: Let's wait. 

MR. SAYAD: This is a motion to suppress ~~ 

THE COURT: Wait until the Defendant is brought in. Now Iwill 
hear you. 

MR. SAYAD: Your Honor, this is a motion to suppress evidence 
which the Government seeks to introduce at the trial of the Defendant, 
namely, a check issued by the United States Treasury. Would Your 
Honor hear the witnesses ? 
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THE COURT: Yes. 


MR. SAYAD: May I have a rule excluding witnesses ? 


THE COURT: Yes. 

THE CLERK: All witnesses in the case of James T. 
please follow the Marshal to the witness room. 

(Whereupon the witnesses left the courtroom.) 


Cogdell 


MR. SAYAD: I would like to call the Defendant James T. Cogdell 


as the first witness. 
THE COURT: Very well. 

Whereupon -- 

JAMES T. COGDELL 
was called as a witness in his own behalf and, having been 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SAYAD: 


first duly 


Q. Will you state your name to the Court? A. James T. Cogdell. 


Q. Your address? A. 1613S Street, Northwest. 
Q. Now, I call your attention to March 4 of this pail Will you 


relate to the Court the circumstances of your behavior fro 
ten o'clock? A. Well, on Friday, March the third -- 
THE COURT: Keep your voice up so I can hear you. 
THE WITNESS: On Friday, March 3, my attorney at 


approximately 


that time, 


Mr. Fox, he told me to come down to see the bondsman that Saturday 
morning, which was March the 4th. And I left home around about eight 


or eight-thirty, between eight-thirty and nine o'clock; and 


I went -- 


was on my way downtown to the bondsman's office, and I seen William 
Green. So he asked me where was I going; and I said I was going 
downtown to see my bondsman. So he told me he wanted to go down 


with me; so I told him it would be all right. 
BY MR. SAYAD: 
Q. Did you see your bondsman? A. Yes, sir. 


Q. What time was that, approximately? A. I went there around 


nine-thirty. 
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Q. How long did you stay? A. About an hour and about fifteen 
minutes. 

Q. So it was approximately a quarter to eleven when you left the 
bondsman? A. About a quarter to eleven, yes, sir. 

Q. Did you then proceed to F Street? Is that correct? A. Well, 
yes. My wife, she wanted to do some shopping. 

Q. Was your wife with you at the time you left the bondsman? 

A. Yes, she was. After I left the bondsman's office, she wanted to go 
down to get some baby clothes because she was pregnant; so I went down, 
you know, was with her. So she went into one of those shops downtown; 
and Green was with me also at this time; and we was -- we was walking 
down F Street; and it was 4 crippled man, a blind man, he had some 
newspapers; so I give him fifty cents and Green gave him about fifteen 
cents. So he gave us two News. So we started walking; and then Green 
told me, he said: Look at this watch in this jewelry store window. So 

I stopped. 

Q. Was your wife with you at that time? A. No, no, she wasn't; 
she went in some store. 

Q. Go ahead. A. So Green told me: Look at this watch in this 
jewelry store. So I turned around and looked; and then I seen this man 
approaching. I didn't know him at that time, which was Mr. Crockett. 
So -- 

Q. That is Officer Crockett? A. Yes, sir. But what happened, 
he told me -- he was talking to Green. So I walked away while he was 
talking to Green, and he called me and asked me my name. So I told 
him my name was Cogdell. He said: My name is Crockett. 

So I just said: How you doing, Crockett? So he told me, he said: 
Officer Crockett. 

So he told me, he said: You two fit. He said: You got those newsS-~ 
papers. What you been doing, picking pockets? Sol said: No, sir. 

And Green said: No. 

He said: Well, the lady up the street lost her wallet from pick- 


pockets, and you two fit the description. 
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So then he told me he was going to take us down the precinct. 

I said: Let me tell my wife I am going to the precinct. 

He said: You won't be but ten or fifteen minutes. He said: There 
is nothing to it. 

So he told us to walk in front of him; and we walked across F Street, 
at 11th and F; and he told Green to get in the back and for me to get in 
the front. So then he walked around the car and he got in the driver's 
seat. So then before we got in the car, he searched us, you know, like 
that (indicating). Then he took us on down to Number 1. 

So I told him I wanted to go to the lavatory. So he let me go in the 
lavatory in the hall and waited outside with Green. 


So then he took us inside Number 1 Precinct; and he said: Green, 


are you still using narcotics? So Green said: No, sir. 
So he asked me: Are you using drugs? He said: Dojyou use drugs ? 
I said: No, sir. 
So he looked at my arm and he said: You use drugs. | And then 
he said: You got any dope on you? I said: No, sir. 
So then he left; went out to his car; and he came back|and he said: 
What you got on you? I said: I don't have anything on me. 
He said: What you got in your pocket? He asked me how much 
money I had; and he looked at my suit; and he said: Put everything on 
the desk. | 
When I put everything on the desk, took everything out of my pocket 
put it on the desk, he then asked me, he said: Well, this is yours. Which 
was a check. 
And he said: This is yours, Green. Which was two checks. 
And that was it. 
Q. All right. One other question. At the time that Crockett ap- 
proached you on F Street, in the 1100 block, did he ask you fat any time 
what you were doing there? A. Well, I am not too sure if he did. I 
told him I was just at my bondsman's office. 
Q. Did he ask you or you can't remember? A. I can't remember 
that. I don't know for sure. 


4d 

Q. Did you know Officer Crockett before? A. No, no, I didn't. 
He thought that I was a pickpocket. 

MR. SAYAD: That is all. 

THE COURT: Mr. Blackwell, any cross examination ? 

MR. BLACKWELL: Yes, Your Honor. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, directing your attention to Check No. 32,381,558, dated 
March the 1st, 1961, drawn on the Treasury of the United States, payable 
to the order of Edna F. Teicher, 1446 Tuckerman Street, Northwest, 
Washington, D. C. Is that the check which you have asked be suppressed 
as evidence and returned to you in this motion filed? A. I think so, yes, 
sir. 

@. Is that your check? A. No, it is not my check. 

Q. Was that check on you at the time of your arrest? A. No, it 
wasn't. 

Q. And was that check taken from your possession? A. No. 

Q. Why do you ask that that check be returned to you ? 

MR. SAYAD: If Your Honor please, no one is asking that this check 
be returned. 

MR. BLACKWELL: I beg your pardon. According to this motion, 
it does ask that this property be returned. 

THE WITNESS: No, that was my money that he took from me. 

BY MR. BLACKWELL: 

@. Iam sorry. You are not asking the check be returned? A. I 

didn't have a check; it wasn't mine. 

Q. You didn't have a check on you? A. I didn't have no check at 
all. 

Q. Do you know where that check came from? A. 1446 some street, 
I guess. 


Q. I mean, do you know where the officer procured the check ? 
A. Well, he said he got it out of his car. 
Q. As a matter of fact, did he not take the check off of your person ? 
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A. No, he didn't take no check off of me. 


Q. And did you not tell him that you took that check off of a drunk 


man or dead man? A. No, I didn't tell him -- 
THE COURT: Which was it, dead or drunk? 
MR. BLACKWELL: I am not sure; I have forgotten. 


MR. SAYAD: I believe the record read it was an unconscious man. 


MR. BLACKWELL: Thank you so much. 
BY MR. BLACKWELL: 


Q. Did you tell the officer that you took this check off of an un- 


conscious man? A. No, sir. 


Q. You never told the officer that? A. No, I didn't tell him that. 
THE COURT: Gentlemen, I don't understand this. This is described 
as a motion to suppress evidence, and it relates to this check. It doesn't 


relate to any money. 


MR. BLACKWELL: It relates to the check, the copy of the motion 


I have. 


THE COURT: You move to suppress as evidence a certain check, 
which he says he didn't have in his possession and which doesn't belong 


to him. 


MR. SAYAD: Your Honor, the check in question has been alleged 


by the Government as having been in the possession of the Defendant. 

THE COURT: But he says -- 

MR. SAYAD: I am not prepared at this time to make 
admission of the possession of the check. 

THE COURT: He says it was not his check; it wasn't 
session; it wasn't taken from him. Under those circumstances -- 


MR. SAYAD: Your Honor, I don't believe any evidenc 


any judicial 


in his pos- 


le need be 


taken on this point. I think the law is clear today that in a motion to 
suppress the production in evidence of the property, the mere possession 


of which constitutes an offense, there need be no allegation 
or ownership; andI cite for that proposition of law-- 
THE COURT: As I understand, you are asking me to 


lof possession 


suppress 


| 
certain evidence allegedly taken from this Defendant as a result of an 
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illegal arrest. Isn't that what you are saying? 

MR. SAYAD: That is exactly so, Your Honor. 

THE COURT: But you say at the same time, it wasn't taken from 
him. 

MR. SAYAD: The Government will introduce a check which it 
claims was taken from the Defendant. If this allegation is believed, the 
check will constitute the prime evidence, circumstantial or direct evidence 
to warrant conviction of the Defendant. 

Now, I maintain that at the time the check was found, the Defendant 
was being unlawfully detained, subsequent to an unlawful arrest; and it 
seems quite clear that there need be no allegation as to who owned the 
check or possessed the check. I believe Jones v. the United States, which 
is a Supreme Court case, hold just exactly that. 

MR. BLACKWELL: If Your Honor please, we submit, since this 
Defendant denies that he had this check in his possession at any time, and 
it was not taken from him, then it would become a question of fact for 
the jury to decide whether or not he did have this check on him; and he 
is charged with possession of a check which had been recently taken from 
a man. 

MR. SAYAD: Your Honor, the dilemma which the Defendant finds 
himself in seems quite clear. If in order to obtain standing to object 

to the introduction in evidence of this check, he must admit 
possessing it, he quite clearly on the record would judicially admit he is 
guilty of the offense charged. 

THE COURT: No, I don't think so, not for the purpose of a motion 
to suppress. 

On your statement, I will deny your motion to suppress. 


(Whereupon the hearing on the motion was concluded.) 


[Filed Sept. 8, 1961] 
UNITED STATES Criminal No. 312-61 
vs. Charge Viol. 18 USC 1708 
JAMES T. COGDELL 
Defendant 
On this 8th day of September, 1961, came the attorney of the United 
States; the defendant in proper person, and by his attorney, William Y. 
Sayad, Jr., Esquire; whereupon the defendant's motion to suppress 
evidence and motion to return property, coming on to be heard, after 
argument by counsel, is by the Court denied. Defendant remanded to the 
District of Columbia Jail. 
By direction of 


JOSEPH C. MC GARRAGHY 
Presiding Judge 
Criminal Court # 1 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ G. W. Farquhar 


By Joel Blackwell Deputy Clerk 
Assistant United States Attorney 


Ida Z. Watson 
Official Reporter 


[Filed Feb. 8, 1962] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington D. C. | 
Monday, September 11, 1961 


The above-entitled matter came on for trial before THE 
HONORABLE CHARLES F. McLAUGHLIN, Judge, and a jury, commencing 


at approximately 10:50 A. M. 
* * 


* * * 

MR. BLACKWELL: If Your Honor please, before the jury is put 
in the box and accepted and later sworn, I would like to announce to the 
Court that it is my understanding that defense counsel will stipulate con- 
cerning the testimony of an official from the Disbursing Office in 
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Indianapolis, Indiana, where this check was mailed: That if that repre- 
sentative from the Government was here he would testify the letter was 
mailed in the regular course of business to Washington, |D. C. 
MR. SAYAD: Yes, I am prepared to stipulate they were mailed 
in the regular course of business from Indianapolis. 
THE COURT: That will be entered in the record. 
MR. SAYAD: I now make that stipulation. 


* *x * * 


MRS. EDNA F. TEICHER 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Will you state your full name, please. A. Edna Teicher. 
Edna F. 
Q. Where do you live? A. 1446 Tuckerman Street, Northwest, 
Apartment 306. 
Q. Directing your attention to March 1, 1961, where were you 
living? A. 1446 Tuckerman Street. 
Q. Mrs. Teicher, are you accustomed to receiving a check from 
the United States Treasury in Indianapolis, Indiana? A.,; Yes, sir. Iam. 
Q. What is the purpose of that check? A. Itisa\U. S. Army 
Allotment check. My husband is in the Army. 
Q. Directing your attention to March 1, the first part of March 
of this year, did you receive a check -- A. No, sir. I didn't. 
Q. (Continuing.) --- your allotment check. A. No, sir. 
Q. When did you usually receive that check; on what day of the 
month, as a rule? A. Anywhere from the 1st to the 6th. 
Q. Directing your attention to the third of March of this year, did 
anything of an unusual nature happen to your mail box? A. Yes, sir. 
It was broken into. 
Q. Did you make a report of that breaking into? A. No, sir. 
Not that day. I was called the next day by the First Precinct. 
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MR. BLACKWELL: At this time I would like to request that this 
be marked Government Exhibit No. 1, for the purpose of identification. 

THE COURT: It may be so marked. 

THE DEPUTY CLERK: Government's Exhibit No. 1, for 
identification. 


(Thereupon, an envelope was marked 
Government's Exhibit No. 1 for 
identification. ) 


MR. BLACKWELL: And also Exhibit 1(a). 
THE DEPUTY CLERK: Government's Exhibit 1(a) marked for 
identification. 


(Thereupon, allotment check dated 
March 1, 1961, was marked Govern- 
ment's Exhibit No. 1 (a) for identi- 
fication.) 


MR. BLACKWELL: Exhibit 1(b) 
THE DEPUTY CLERK: Government's Exhibit 1(b) marked for 
identification. 


(Thereupon, identification card was 
marked Government's Exhibit No. 
1 (b) for identification.) 


MR. BLACKWELL: And l(c). 
THE DEPUTY CLERK: Government's Exhibit 1(c) marked for 
identification. 
(Thereupon, change of address card 


was marked Government's Exhibit 
No. 1(c) for identification.) 


BY MR. BLACKWELL: 
Q. Mrs.'Teicher, I now show you what has been marked as 


Government's Exhibit 1(a) for the purpose of identification, and I ask you 
to look at that exhibit and tell us what that is, please. (Handing.) 
A. That is my allotment check for March. 

Q. Did you receive that check? 

THE COURT: Which exhibit number is this? 

MR. BLACKWELL: No. l(a), Your Honor. 

THE WITNESS: No, sir. I did not receive it. 
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BY MR. BLACKWELL: 
Q. I show you what has been marked Exhibit No. 


the envelope for the check. I didn't receive that either. | 


1. A. This is 


Q. I show you what has been marked as Exhibit 1(c). Do you 
know what that is? A. Yes, sir. That's in case I move I send this 


card in with my change of address. 


THE COURT: You will have to speak a little more loudly. Iam 
afraid the jury cannot hear you. Speak up so that the last lady on the 


jury can hear you. 


THE WITNESS: Yes, sir. 1(c) is for my change of address in 


case I move. 
BY MR. BLACKWELL: 


Q. Does that come along with the check in Exhibit No. 1? 


A. Yes, sir. It does. 


Q. Did you receive any of these exhibits or see any of these 
exhibits any time in March, or before March 4? A. No, sir. I didn't. 
Q. I show you what has been marked as Government's Exhibit 


No. 1 (b), and ask you if you have seen that before. A. 
the first Precinct, which was the first time. 


I saw this at 


Q. I direct your attention to the section there that says signature, 


in which your name appears. Is that your signature? A. No, sir. 


It isn't. 
Q. It also indicates you were born on 7-8-1935. 
birthday? A. No, sir. 


Is that your 


Q. Mrs. Teicher, do you know the defendant in this case, James 
Cogdell? A. Well, I saw him at the First Precinct, which was the first 


time I had seen him. 
Q. Had you seen him prior to that time? A. No, 


sir. 


Q. Do you know whether that was on the 4th of March or not? 


A. It was on the 4th of March, a Saturday. 


Q. Did you at any time authorize him to take possession, enter 
your mail box and get this check, which is Government's Exhibit 1(a)? 


A. No, sir. I didn't. 
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Q. Did you ever authorize him at any time to sign your name to 
what is here as Government’ Exhibit No. 1(b)? 
MR. SAYAD: Objection. The question assumes the defendant 


signed the name. 

THE COURT: I don't think there is any assumption of that kind. 
The jury is instructed that no assumption is to be taken. The jury is 
not to assume that the defendant did sign the instrument by reason of 
this question. The question is merely a question as to whether the witness 
now on the stand authorized the defendant to sign the Exhibit 1(b). It 
does not follow from the question or any answer that might come out of 
the question that the defendant did sign 1(b). 

I take it the Government accepts that. 

MR. BLACKWELL: I do, Your Honor. 

THE COURT: Very well. 

Objection overruled. Proceed. 

BY MR. BLACKWELL: 

Q. Did you authorize the defendant to sign your signature? 
A. No, sir. 

Q. Anyone else to this particular -- A. No. 

Q. Did you authorize anyone else to take this check from the 
envelope out of your mail box? A. No, sir. 

@. By the way, 1446 Tuckerman Street, Northwest, is in the 
District of Columbia, is it not? A. Yes, sir. Itis. 

MR. BLACKWELL: Thank you. You may inquire. 

CROSS EXAMINATION 
BY MR. SAYAD: 

Q. Mrs. Teicher, is that how you pronounce your name? 
A. Teicher. 

Q. Mrs. Teicher, you testified you are normally accustomed to 
receiving a check during the first week of every month. A. Yes. 

Q. You don't wait for that check by the door, or anything. 
A. No, I don't. I work every day. 
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Q. In other words, the extent of your knowledge concerning the 
whereabouts at any time of this check is limited to a negative one that 
you don't know where it ever was until the 4th of March, when you said 
you saw it at the First Precinct. Is that right? A. Right. 

Q. Inother words, it is certainly not within your knowledge to 
know whether anyone took that check from your post box, is it? 

A. No, I couldn't swear to that. | 

Q. You could hardly even speculate, could you? A. Except that 
the box was broken into. 

Q. Now, the signature on the Government's Exhibit 1(b), does 
that purport to be your signature? A. No. It is not my| signature. It 
is my name but not my signature. 

Q. In other words, from your testimony we can conclude can we not 
that you do not know if the check was stolen from your mail box. You do 
not know this as a matter of fact. A. No, I did not see him take it. 

Q. And you certainly don't know if it were stolen who might have 
stolen it, do you? A. No. 

MR. SAYAD: No further questions. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: | 

Q. Mrs. Teicher, you indicated your mail box had been broken 

into on the 3d of March of this year. Will you describe to His Honor and 


? 


the ladies and gentlemen of the jury just what you mean by your mail box 
having been broken into. A. I came home from work about between 


5:00 and 5:15 and the lock on the box was broken and the box was open. 
Q. Thank you. I believe you also stated you work every day. 
Where are you employed? A. I am employed at Walter Reed Army 
Medical Center. 
Q. By the Federal Government? A. Yes, sir. 
MR. BLACKWELL: Thank you. No further questions of this 
witness. | 
MR. SAYAD: No questions. 


* * 
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LESTER N. CROCKETT 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, sir, please. A. Lester N. Crockett, 


assigned to the First Precinct, Metropolitan Police Department. 


Q. Are you a detective with No. 1 Precinct, sir? A. Iam. 

Q. AndI believe you were so assigned as a detective on March 
4 of this year? A. I was. 

Q. What were your hours of duty, sir? A. From 8:00 A. M. to 
5:00 P. M. 

Q. During the course of your duty on March 4 did there come a 
time when you'had occasion to see the defendant in this case, James T. 
Cogdell? A. I did. 

MR. SAYAD: Objection. The Indictment alleges that the offenses 
took place on or about March 1, and the evidence is the 4th of March. 
I can't see the relevance. 

MR. BLACKWELL: If Your Honor please, I submit it is immaterial. 
The offense may have occurred a number of days before the man is 
arrested and I'am trying to ascertain when he was arrested. 

THE COURT: The objection is overruled. The question may be 
answered. 

THE WITNESS: You said March the 4th. 

BY MR. BLACKWELL: 

Q. Yes. Did you have occasion to see him on March 4th? A. I did. 

Q. Will you tell His Honor and ladies and gentlemen of the jury where 
you saw him that day? A. The defendant was standing in front of 1111 F 
Street, Northwest, in company with William Green. 

Q. Andiafter you arrested the defendant was he taken to the 
Number One Precinct? A. Yes, sir. 

Q. When you arrived at Number One Precinct did there come a 
time when you had occasion to search him? A. I did. 

Q. By the way, did you have occasion to book him? A. Yes, I did. 
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Q. And did you search him as a result of this booking? A. Yes. 

Q. And when you -- strike that. 

Now, I show you, Detective Crockett, Government's Exhibit No. 
1, 1(a), 1(b), and 1(c), and ask you if you have seen those exhibits 
before and if so when and where? 

MR. SAYAD: Objection, Your Honor. 

MR. BLACKWELL: There is an objection, Mr. Witness. 

MR. SAYAD: May I approach the bench, Your Honor? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. SAYAD: This puts squarely in issue the admissibility of the 
evidence the officer is about to testify to and raises the|question of the 
legality of the arrest. 

I renew my objection to this evidence in the trial and would ask 
Your Honor to indulge a hearing on the question of the legality of the 
arrest, since it is defense counsel's contention -- 

THE COURT: Do you want to introduce evidence out of the hearing 
of the jury on the search and seizure? 

MR. SAYAD: Yes, sir. 

THE COURT: I will grant you that request. 


* * * * 


LESTER N. CROCKETT 
* * ae 
DIRECT EXAMINATION 
(Out of the presence of the jury) 
BY MR. SAYAD: 

Q. You are, Mr. Crockett, still under oath. A.| Yes, sir. 
Q. You testified -- 
MR. BLACKWELL: I will have to ask him to speak a little louder, 
Your Honor. 
THE COURT: Yes, keep your voice up. That refers both to counsel 
and to the witness. Proceed. 


BY MR. SAYAD: 

Q. You testified before recess that on the 4th of March you 
arrested the defendant Cogdell, together with one Green at 1111 F 
Street, Northwest. A. That's right. 

Q. In front of those premises. A. Yes, Sir. 

Q. On what charge did you arrest the defendant at that time? 

A. Vagrancy. 

Q. Isn't it a fact that you are not connected with the Robbery 
Squad? A. Yes. 

Q. You are connected with the Robbery Squad? A. You said it 
is a factI am not. I am not. 

Q. Which Squad are you connected with? A. The Detectives 
at Number One Precinct. 

Q. What duties do you normally carry out? 

MR. BLACKWELL: If Your Honor please, this man is a detective 
with the Metropolitan Police Department assigned to Precinct Number One, 
and the lawyer's question is what are his normal duties. 

I think that is -- 

THE COURT: I will allow him to state the general terms of what 
the duties of a detective assigned to the First Precinct are. 

THE WITNESS: The general duties of the detectives in the First 
Precinct is to investigate all criminal offenses and complaints. 

THE COURT: Keep your voice up. Investigate all criminal 
offenses and what? 

THE WITNESS: And complaints that come to the attention of the 
Police Department. 

MR. SAYAD: I am satisfied with that, Your Honor. 

BY MR. SAYAD: 


Q. Onthe 4th were you investigating any complaint for criminal 
charge at that time? A. No. : 


Q. Isn'tiit in fact true that when you approached Cogdell and 
Green you had heard of a shoplifting that took place earlier that morning 
in the neighborhood of Tenth Street? 
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MR. BLACKWELL: For the purpose of counsel, the defendant is 
raising his hand. I don't think counsel for the defendant could see him, 


Your Honor. 


(There was a brief pause while the defendant conferred with his 
counsel. ) 


BY MR. SAYAD: 
Q. You heard my question? A. Yes, sir. I heard your question. 
You said -- no. 
THE COURT: Keep your voice up. 
THE WITNESS: The answer is no to the question. 
THE COURT: You hadn't heard of the shoplifting. 
THE WITNESS: That's right. 
BY MR. SAYAD: | 
Q. When you approached the defendants Green and Cogdell did 
they have anything in their hands? A. Yes. 
Q. What was that? A. Newspaper; each had in his hand. 
Q. Is it common practice for shoplifters to carry) newspapers in 
connection with -- 
MR. BLACKWELL: (Interposing.) I object, if Your Honor please, 
to what is common practice for shoplifters to carry. 
The defendant is calling his counsel. 


(There was a brief pause while the defendant conferred with his 
counsel.) 


THE COURT: The Court will allow the witness to |testify. 
BY MR, SAYAD: 

Q. I will repeat the question. 

Is it not a known practice of pickpockets and shoplifters to carry 
newspapers, engaged in their illegal activities? A. Yes, sir. 

Q. At the time you approached Green and Cogdell did not you ask 
them why they had newspapers? A. Yes, that was one of the questions 
I asked. 

Q. What was the answer you got? A. I don't recall what the de- 
fendant said to me. I remember one of them saying something about -- 


14 


THE COURT: Speak up, please. You dropped your voice. 
A. I recall one of the defendants -- 

MR. BLACKWELL: I submit, Your Honor, if defense counsel 
would stand back out here we would get better responses. 

THE COURT: Yes. You are getting into conversational tones. 

THE WITNESS: I questioned him about the newspaper but I can't 
recall the answer verbatim, but one of them said something about some- 
thing going wrong in the headlines; something about a war. I can't 
remember. 

BY MR. SAYAD: 

Q. What was your purpose in asking them why they had newspapers 
in their hands? ‘A. My purpose for asking that was to ascertain if they 
were using the newspapers to work as pickpockets. 

Q. Inother words, then, at the time you approached the defendant 
Cogdell and defendant Green you suspected that they might be engaged 
in pickpocketing. A. Yes and no. 

Q. It's got to be one or the other. A. Well, what I had in my 
mind was not primarily pickpocketing when I approached them. 

Q. Allright. Had you that morning received any report of a 
pickpocketing in that neighborhood? A. No. 

Q. Can you please tell me how long you observed the defendant 
Green and Crockett (sic) in the immediate vicinity of premises 1111 
F. Street? A. You mean Green and Cogdell, don't you? 


Q. Green and Cogdell. Excuse me. A. Approximately fifteen 


minutes. 


Q. You drove to that area in your private car. Is that correct? 
A. Yes, sir. 

Q. Where did you park that car? A. On the corner of 11th and 
F Streets, Northwest. 

Q. On F Street? A. Yes, sir. 

Q. Fifteen minutes you left your car on the corner of F Street? 
A. Yes, sir. 
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Q. You observed from your car? A. No, sir. 

Q. During the course of your observation what did you in fact 
observe? A. I observed the defendant along with William Green talking 
to two women, two unidentified women, and I know the defendant as a 
confidence operator. 

THE COURT: What was it? A. Asa confidence operator. I know 
Green by his own admission as a confidence operator. 

There was a lot of conversation between these two women, the 
defendant, and Green. I took up an observation post in aj ladies shop 
directly across the street from the Lerner Shop, 1111 F/Street. I was 
over at 1108. 

I concealed myself from the view of the defendant and Green and 
watched this conversation. There was a lot of commotion there for a 
few minutes. | 

Q. What do you mean by "a lot of commotion"? Aj. I just couldn't 
make out -- 

THE COURT: A lot of motion or commotion? 

THE WITNESS: Commotion. 

They were saying something to these women and they would walk 
away and the defendant went over and said something to one of the women 

before she left and he went back and talked to Green. 

Q. This was about what time of the morning? A. |It was in the 
afternoon. 

Q. About what time during the day was this? A. It was about 
1:15. It was between 1:00 and 1:30. 

Q. This was a Saturday morning? A. Yes, sir. 

MR. BLACKWELL: I think he said afternoon. 

THE COURT: Saturday morning? 

THE WITNESS: Afternoon. 

BY MR. SAYAD: 
Q. This was a Saturday afternoon on F Street in a |shopping area. 


Were there a great many people present on the street? A. People were 
passing. | 
Q. Did you consider anything unusual about two men standing on the 
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street on a Saturday afternoon talking to two girls? A. This particular 
man and Green I would consider it unusaul. 

Q. Do you know the identity of either of the two women you 
observed? A. DoI know it now? Or then? 

Q. At the time did you know it? A. I did not. 

Q. Did you observe anything unusual about either one of those 


women? A. Yes. 

Q. Will you state what that was, please? A. I got the impression 
that the woman -- one of the women was pregnant. 

Q. Did you know at the time the defendant's wife was pregnant? 
A. Not at the time. 

Q. And you did not recognize either of those women as the 
defendant's wife? A. No, sir. 
Q. When did you make your purpose in approaching the defendants 
known to them? A. After watching them approximately fifteen minutes. 
Q. Did you come immediately to them and identify yourself? 
A. I did. 

@. And then you spoke to both of them together? A. Yes, sir. 

Q. What'did you say? A. I asked the defendants why were they 
loitering there. 

Q. What response did you get? A. The defendant Cogdell said, 
"T haven't been loitering here." He said, " I just walked up.” 

My answer to that was I let him knowl had been watching him for 
approximately fifteen minutes. 

He denied being there. The defendant William Green also said 
they had just walked down the street. 

Q. You are willing to concede there is a relativity in the expression 
"just walked up the street." I mean, it is Saturday afternoon; they are 
window shopping, and what they consider just arrived -- 

MR. BLACKWELL: I object to this form of interrogation, Your 
Honor. The question was too vague. 

THE COURT: Yes. It seems to be. Well, I will assume that the 
witness can be considered a hostile witness and allow some liberality 
as to leading questions. Proceed. 


BY MR. SAYAD: 
Q. My question was, Mr. Crockett: Whether you do recognize, 
might have recognized at the time -- 
THE COURT: (Interposing.) I will change that to an adverse 
witness instead of hostile witness. 
[BY MR. SAYAD:] | 
Q. (Continuing.) -- that there was some basis considering the 
fact that the defendants were abroad on a crowded street |with shoppers, 
window shoppers, and people just strolling on a March 4th afternoon, 
there was some possibility that having just arrived was considered 
by them to be within the realm of five or ten minutes? 
MR. BLACKWELL: I object, if Your Honor please, because the 
officer said they said fifteen minutes. 
THE COURT: I don't quite understand the question. Are you 
challenging the credibility of the witness or his veracity? 
MR. SAYAD: No, Iam not, Your Honor. I am trying to ascertain -- 


THE COURT: When he stated it was fifteen minutes you asked if he 
might be mistaken and it might be five minutes. 


MR. SAYAD: No, sir. What I would like to elicit from the witness, 

Your Honor, is his understanding of the purpose and presence of the 

defendants at the time he confronted them on the sidewalk of F Street. 
THE COURT: You can ask the question. What was the question? 
MR. BLACKWELL: I submit, Your Honor, he should not stand 

in the face of this witness. | 
THE COURT: The Court has already asked counsel to stand back so 

the witness will have to pitch his voice so we can all hear. Please. 

You can move around back there if that is your method of conducting 

examination but don't come up close to the witness because it causes 

the witness to drop his voice to conversational tone. Please observe 

the Court's admonition in that respect. 
MR. SAYAD: Yes, Your Honor. 
THE COURT: All right. Proceed. 
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BY MR. SAYAD: 
Q. Did you ask the defendants at the time you approached them 
at F Street for an explanation as to their presence and their business? 


A. Idid. 

Q. State what the answer to that was. A. The answer was that 
he just walked up there I told the defendant that that wasn't so because 
1 had been observing him for approximately fifteen minutes and I made 
a demand on him to account for his loitering there, and the defendant 
said that he had just walked up there just the minute that I walked across 
the street. 

THE COURT: You made a demand on him to do what? 

THE WITNESS: To account for his loitering there. 

THE COURT: You already testified to that and have given the 
answer they gave you. 

You are getting right up again. Put a chair there in front of you 
or something to remind you of it and then you will carry out the Court's 
suggestion. 

All right. 

BY MR. SAYAD: 

Q. I would like to proceed now to the subsequent arrest and your 
accompanying the defendants to the First Precinct. 

You stated that you took them in your private automobile to the 
First Precinct. A. I did. 

Q. You put at that time the defendant Cogdell in which seat of 
the automobile?! A. The defendant Cogdell was seated up front with me. 

Q. And the defendant Green was in the back seat? A. Right. 

Q. And you proceeded to the Precinct? A. I did. 

Q. When you were at the Precinct was that the first time you 
discovered any checks or any identification cards on -- A. Yes. 

Q. Had you searched him earlier? A. No. (Pause.) Search -- 
no. I frisked him. 

Q. At the time you searched him at the Precinct you found a check 
in his presence. A. I did. 
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MR. SAYAD: Your Honor, I have no further questions regarding 
the circumstances of the arrest at this time, which is the matter in 
issue. I think that the Government has established it found in the 
possession of the defendant a check. 

The only further question I might have for you, Officer Crockett: 

Is it not true that when you were at Number One Precinct after the question 
of the checks had come up and their ownership and the possession of 

them by the defendants, did you at that time book the defendant? 

A. The defendant was arrested and taken into the station and he was 

taken directly to the Detectives Office in Number One Precinct where 

a line-up sheet was to be made. 

THE COURT: Where did the arrest take place? 

THE WITNESS: On F Street. 1111 F Street. 

THE COURT: He was arrested and taken you said, to the Precinct? 

THE WITNESS: Yes. 

THE COURT: All right. 

THE WITNESS: And I took the defendant in where the typewriters 
are to make the necessary papers for the vagrancy charge, andI 
searched the defendant as I was taking him down to book him for the 
vagrancy charge and found the check in his inside coat pocket. 

BY MR. SAYAD: 

Q. Isn't it true that at the time you found the check or claimed 
you found the check, you then asked the sergeant on duty what charge 
to book him on? A. No. 

MR. SAYAD: I have no further questions. 

CROSS-EXAMINATION 
BY MR. BLACKWELL: | 

Q. Now, Detective Crockett, I believe you testified you arrested 
this man in the 1100 block of F Street and you took him to the Precinct 
and you later charged him with vagrancy. A. Yes. 

Q. In the meantime you searched him before you put him in the 
cell block; is that right? A. Yes, sir. 

Q. That is the time you recovered these exhibits from the defendant? 
A. Yes, sir. 
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Q. Did there come a time when you took this defendant to Court 
on the vagrancy charge? A. Yes, sir. 

Q. When was that? A. They were separated -- I think it was on 
the 21st of March. 

Q. Was there a trial on the vagrancy charge? A. Yes. 

MR. SAYAD: I object. The question of the subsequent trial on 
the charge of vagrancy is not in issue here. 

THE COURT: What is counsel for the government's position with 
respect to that? 

This is a subsequent event. 

MR. BLACKWELL: Well, this defendant was arrested on a vagrancy 
charge and I propose to ascertain whether or not that charge was sustained 
for the purpose of ascertaining whether or not it was a valid arrest. 

THE COURT: The question of whether the charge was sustained 
or not sustained as the Court views it is not at issue here. The question 
is as to the probable cause for the arrest. 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: And I think it is proper to limit the inquiry both on 
direct and on cross to that issue. 

MR. BLACKWELL: Very well. 

THE COURT: It seems to the Court your question now goes beyond 
the scope of direct examination. 

MR. BLACKWELL: I withdraw that question. 

BY MR. BLACKWELL: 

Q. But your testimony here is it was after you had booked him on 
this vagrancy charge that you searched him before you put him in the 
cell block; is that correct? A. Yes, sir. 

Q. You testified you arrested this man and he was -- I believe 
you testified you had known him before. Is that correct? A. That's 
correct. 

Q. In what capacity had you known him before? A. I have known 


the defendant for several years and his name, when I approached him, 
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his name -- I tried to say Gooddell, and the defendant said his name 
was Jackson. 

I told the defendant, " I know you and I want you to|tell me your 
correct name." 

He said, "I go by the name of Jackson," which is his mother's 
name sometime. | 

I told the defendant that I knew him and his background and so 
forth and I knew he was a confidence operator and the defendant acknow- 
ledged that. 

Q. But he told you his name was Jackson when you approached him 
and asked him his name. A. That's right. 

MR. BLACKWELL: Thank you. 

REDIRECT EXAMINATION 
BY MR. SAYAD: 

Q. Officer Crockett, you speak of knowing the defendant. Does 
that mean you confronted him personally on previous occasions or only 
knew of him? A. I had --Ihad --I don't know if I can answer that 

the way that I know it. 

MR. BLACKWELL: I submit it is all right in view/of the fact the 

jury is not here. 

THE WITNESS: Well, in my particular assignment|I am assigned 
to know as many confidence operators, shoplifters or pickpockets as I can 

[BY MR. SAYAD:] 

Q. How do you come to know them? A. By other officers who 
arrest them. I was in Court when this defendant was arrested ona 
charge and it came within the scope of my particular assignment and I 
m ade it a point to get to know him better. 

Q. That is personally or through his record? A. Through his 
criminal record and I had to go to the Court to get certified certificates 
of his convictions and so forth to prove that I had personal knowledge of 
a conviction. | 

Q. At what time did you do that? A. That was close to -- that 
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was over a year ago. I personally put a picture of the defendant on the 


bulletin board in the Precinct and a small copy of his convictions. 

THE COURT: Was that before this incident at 11th and F? 

THE WITNESS: Yes, sir. 

MR. BLACKWELL: I think he testified it was almost a year ago. 

BY MR. SAYAD: 

Q. What, in fact, is meant by confidence operator and conviction 
for such? How is one convicted of that? A. That's by -- a confidence 
operator is a person who makes his living through a scheme of some sort. 
We get them from the pigeon drop to the murphy game and this defendant 
is a murphy operator and a pigeon dropper; not only by his conviction 
but by his own admission he is a confidence operator. 

Q. I have one more question for you. 

When you approached the defendant on F Street did you at any time 
tell them that you would leave them for a few moments and come right 
back, that you wanted to see what the girls were doing? A. No. After 
I talked to them I placed them under arrest. 

Q. I am/asking you whether you did leave them. A. No. 

Q. At any time did you say you were going to leave them? A. No. 

THE COURT: Anything further? 

MR. BLACKWELL: Nothing further from the government, Your 
Honor. 

MR. SAYAD: Your Honor, I have no further questions to ask of 
this witness. I would like to place the defendant on the stand. 


* * * * * 


JAMES T, COGDELL 
*x * * 
DIRECT EXAMINATION 
BY MR. SAYAD: 

Q. Will you state your name? A. James Cogdell. 

Q. Address. A. 1613 S Street, Northwest. 

Q. Calling your attention to -- 

THE COURT: Is that "S"? 
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THE WITNESS: "S" like in Sam. 
[BY MR. SAYAD:] 
Q. Calling your attention to midday Saturday, March 4, did you 
have occasion that day to be on F Street, Northwest? Al. Yes. 
Q. Would you kindly briefly state where you had been just prior 
to that time and how long you were there? A. Well, on Friday, March 
4, my attorney at that time was Mr. Fox and he told me| that Mr. Robinson, 
the bondsman, wanted to see me and for me to be at the bondsman's office 
Saturday morning. Saturday morning I left the house about 8:30. 
THE COURT: Saturday, March 4th? 
THE WITNESS: Yes, sir, Your Honor. 
And on my way to the bondsman's office to get transportation I 
seen the defendant Green. 
He asked me where was I going and I told him I was going to the 
bondsman's office and he told me he didn't have anything to do and he would 
go with me. 
So we went to the bondsman's office and got there ‘about ten minutes 
after nine. And Mr. Robinson, he didn't show until about 10:30. 
So my lawyer, my wife, and Mr. Robinson was talking about the 
other bond that I was out on. 
THE COURT: Mr. Robinson is the bondsman? 
THE WITNESS: Yes, sir. 
And after we was talking to my attorney about the jbond I was on, 
he left me. That was about 11:00 o'clock. 
So my wife, she asked me, she told me she wanted to do some 
shopping. 
So we went on to F Street, about the 1200 block, and she left us 
and went into Murphy's. | 
So in the process of that, Green andI, we kept walking down to F 
Street and we came upon a blind cripple man and he had some newspapers. 


I gave him some change and Green gave him some change and he gave us 


two newspapers. | 
We walked on until we got to the jewelry store and Green turned 
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around and said, "Look at this ring and look at the watch." So we 
stopped and looked at the watch. Officer Crockett came and approached 
us at that time'and said, "Hey, Green, how are you doing? " 

So I walked away about fifteen feet and he called me. He said, he 
asked me, he said, "What's your name?” 

I said, "My name is Cogdell.” 

He said, "My name is Crockett.” 

I said, ''How are you doing Crockett." 

He said, "Officer Crockett." And he said, "What is your name?" 

I said, "My name is James Cogdell." 

BY MR. SAYAD: 

Q. Did he ask you at that time what you were doing there? 

A. No, he said, "Isee you got your newspapers and a lady up the street 
just lost her wallet to some pickpockets and you two fit the description. 

I said, he said, I said, "Mr. Crockett, I don't know anything about 
pickpocketing." 

He said,/ "If you don’t know anything about it you will only be ten 
or fifteen minutes." 

So he pointed to his car across the street and he told me to walk 
in front, in front of him, and so I walked in front. After we reached the 
car he put me in the front seat and Green in the back seat, and he walked 
around the car and he sit next to me. So now we went to -- he took us to 
Number One Precinct and he told me to walk in front, so we went in. 

MR. SAYAD: Excuse me for interrupting. I think that's the only 
question I wanted to ask of you. 

CROSS-EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, I believe your testimony is when Officer Crockett 
approached you he asked you your name and you told him Cogsdell. Is 
that right? A. Yes, sir. 

Q. You heard him testify that you told him your name was Jackson. 
A. I didn't tell him my name was Jackson. I didn't tell him that. 
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Q. Buthe asked you a second time what your name was, didn't he? 

A. When he said Crockett I didn't know him. | 

Q. I said he asked you the second time. A. Oh, yes, he asked 
me the second time and I told him Cogdell because -- told him James 
Cogdell, because I didn't know if he was policeman or what he was. He 
didn't show me any badge. 

Q. I mean, you concede he questioned you twice about your name. 
A. When he asked me, he said -- I thought he was a friend of Green. 

Q. Well, isn't it a fact he asked you your name and you told him 
your name was Jackson and he told you your name wasn't Jackson. 

A. No, I didn't tell him that. 
Q. You said he took you to the car and said something about 
fifteen minutes. A. No, he asked me about -- said a lady up the street 

got robbed out of her wallet and me and Green fit the description. So 

I said, "Well, Mr. Crockett, I don't know anything about no pickpocket 

robbery." 
So he told me if I didn't know anything about it it would only take 

ten or fifteen minutes to get it straightened out. He told me to walk 


over to the car. | 


Q. When he mentioned fifteen minutes that was the time he told 
you he had you under observation. A. No, he didn't say that. I under- 

stand English. I know what he told me. 

Q. You heard him testify he had observed you atte fifteen minutes. 
A. He didn't observe me fifteen minutes and it wasn't no 1:30 in the 
afternoon. 

Q. What time was it? A. It couldn't have been after 12:00. 

Q. It was before 12:00, then? A. It had to be before. It don't 
have to be before 12:00 but I left the bondsman's office about 11:00 o'clock 
and I came right direct to F Street. 

Q. You saw your wife when she run across the street to Lerner's, 
didn't you? A. Across the street to Lerner's? 

Q. Yes. A. No. Oh, yeah. About those two girls, now, Green 
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told me this. I didn't pay any attention to the two girls. Now, there 
was two girls -~ it was two girls he spoke to, but I didn't -- we wasn't 
talking to two girls. I didn't pay any attention. 

Q. Then, it was just like Mr. Crockett said. There were two 


girls. A. That was true. He told me later on. He told me, he said 


there was two girls. He said he seen me talk to two girls. 

I said, ‘What two girls?" 

He said two girls that I spoke to. But there was no girls with us 
except my wife, and I didn't pay any attention -- I didn't even see two 
girls. I didn't pay no attention. He said he was flirting. He said, "Hello. 
That's it. 

Q. Your wife went in the store there and cashed a forged check 
right then and there when she left you, didn't she? A. I don't know 
what she did. 

Q. You never heard of that, that she cashed a check over there 
as soon as she left you? You never heard of that? A. No. 

Q. Green told you he did speak to two girls. A. He said he said 
hello to them. 

Q. But you didn't observe that. A. No. 

Q. Although you two were together. A. I didn't pay any attention 
to them, no. 

Q@. You heard Officer Crockett testify that you two created some 
commotion, some commotion was created while you two were talking 
to two females over there, didn't you? You heard him testify to that, 
didn't you? A. He said that, but I don't remember it. Didn't nothing 
like that happen. He also stated this at the vagrancy trial and Green's 
trial that he left and he told us to wait for him while he go after two 

girls, fifteen minutes, and we were supposed to wait until he came 
back and took us to the Precinct. 

Q. He testified under oath that he asked you two to wait and he left 
and came back and you two were still waiting. A. At the vagrancy trial. 

Q. Is that correct? A. That's what he said at the vagrancy trial. 
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Q. At the vagrancy trial? A. Yes. 
| 
Q. He left you two for about fifteen minutes. A. That's what he 


said at the vagrancy trial. 
Q. But that didn't happen did it? A. No, it didn't 


happen. 


Q. He didn't leave you. Once he saw you and talked to you he 


kept you in his custody, didn't he? A. That's right. 


Q. He kept you in his custody, didn't he? A. That's right. 
Q. Allright. Now, when he came over did he ask you about your 


means of employment? A. No, he didn't ask me that. 


Q. Didn't say anything to you about whether you were employed or 


not? A. No. 
Q. Were youemployed? A. Well, no, I wasn't. 


Q. You heard him testify he knew you over a period of time as a 


murphy game man, a drop man, a confidence man. A. 
years. 

Q. Several? A. He said seven, didn't he? 

Q. Well, are you known as a confidence man? A. 
been convicted of larceny by trick and that was what you 


He said seven 


Well, I have 
might say is the 


murphy game. And as far as the pigeon drop, I don't know anything about 


that. | 


Q. You heard him testify on the stand just before you took the stand 
that he had known you for almost a year before this happened? A. He 


said he knew me for several years. 


Q. He testified he knew you about a year before this happened, on 


the stand, just before you got on; is that true? A. A year? 


Q. Yes. A. He couldn't have. 


Q. He couldn't have known youa year? A. Not at the time be- 
cause I was doing some time, if he knew me last year. I was doing some 


time, at Occoquan Reformatory, because I got convicted 


by trick. That was the first time I was convicted of that. 


I was at Occoquan Work House. 
Q. What time did you come out of Occoquan? A. 
July. 


in 1959 for larceny 
So '59 to '60 


That was in June - 
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Q. July 1960? A. Yes, sir. 
Q. So, he has known you about a year, hasn't he? A. He couldn't 


have known me a year. 

Q. I said almost a year. A. Not for no murphy game because of 
the fact I haven't even been investigated for any type murphy from July 
'60 up to this time. 

Q. Didn't you have a record dating back to *50 for this type of 
act? A. He said he didn't know me in '59. 

Q. Didn't you hear him testify he checked your record? 

A. He checked my record after this arrest. 

Q. He testified he checked your record and had put a poster on 
the bulletin board. 

MR. SAYAD: Objection. 

THE COURT: An objection has been made. What is your objection? 
The witness doesn't know what Officer Crockett did, whether he checked 
his record or not. He is asking him to verify -- 

MR. BLACKWELL: (Interposing.) Very well. I withdraw the 
question. 

I have no further questions of this witness. 

THE COURT: Anything further? 

MR. SAYAD: Yes, I have one question. 

THE COURT: Very well. 

REDIRECT EXAMINATION 
BY MR. SAYAD: 

Q. At the time you were on F Street and your wife was with you 
and you testified she went in to buy clothes. A. She went in Murphy's 
when I left her. She said she was going to do some shopping so she 
went in Murphy's and me and Green, we kept walking. We crossed 
Twelfth Street, so -- which she did. I don't know after, because -- 

Q. You never saw her after that? A. No, I didn't, until we 
came to Court. 


MR. SAYAD: No further questions. I have no further witnesses. 


(The defendant left the witness stand 
and returned to the defense table.) 


* * * 


29 
MR. SAYAD: Your Honor, the testimony of Officer Crockett was 
that he never asked the defendant what his occupation was and where his 
income came from. 
MR. BLACKWELL: May we recall the Officer to clarify that, Your 
Honor? 
THE COURT: You may. 

LESTER N, CROCKETT 
was recalled to the witness stand, and having been previously sworn, was 
examined and testified further as follows: 

FURTHER CROSS-EXAMINATION 
BY MR. BLACKWELL: 

Q. Officer Crockett, did you interrogate this defendant before you 
placed him under arrest as to his means of income? A.| I did. 

Q. What did you say to him? A. I asked the defendant where was 
he working. He first said he was working for the American Paint Company 
on O Street, Southwest. I asked him when did he work last. He said he had 
worked two days before that. I asked him what did he do there. He said he 
handled paint. I said paint is very heavy. A gallon of paint is heavy enough. 
I noticed that the defendant's fingernails at that time were very long. I said, 
"You would chip your fingernails working that way.'' Then he admitted he 
was unemployed. 

MR. BLACKWELL: Thank you, sir. 

THE COURT: Is there anything further? 

MR. SAYAD: No, Your Honor. 

(The witness left the |witness stand.) 
THE COURT: If there is nothing further, the Court is prepared to rule. 
The question upon which this motion turns is the question of whether 


or not there was probable cause for the arrest of the defendant on F Street 


at the time of his arrest. 
The Court is certainly not going to make a ruling that would stand 

for or be construed to stand for the proposition that any individual can be 
picked up by any policeman or detective on the merest suspicion or without 
cause of any kind, and that evidence taken from such a person subsequently 
when the person is booked may be introduced in evidence) at a trial in which 
the material taken would be part of the prosecution. Certainly the Court 
would not tolerate such a situation and would not support|it. 
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There are myriad cases on the subject of search an! seizure, as 
we all know. I said myriad. That is probably an exaggeration but there are 
numerous cases on all phases of search and seizure law in this District 
and in the Supreme Court as well. 

The general rule as laid down by the Supreme Court a number of 
years ago, back in 1950, is the Rabinowicz case, which has stood the test 
of time since then, and that case stands for the proposition that in passing 
upon such an issue as has been raised and presented to the Court today in 
this case, the Court is justified in taking into account all the facts and 

circumstances; in fact, that the burden rests upon the Court to take 
into account all facts and circumstances surrounding the arrest to determine 
whether or not the arrest is based upon probable cause and whether the 
search and seizure incident to the arrest under the circumstances in the 
case is a valid exercise of police power, and fully protects the Constitutional 
rights of the defendant. 

The Court in this case feels in taking into account all the facts and 
circumstances that have been developed in the record by the testimony of 
the witnesses who have testified, this case is not one in which a detective 
or police officer simply arrests a person without any cause, without any 
probable cause picks a person up on the street just on the mere hunch, as 
the word has been used, that something might develop out of it. 

The Court need not recite or relate all the evidence and background 
of the defendant and the relationship which the detective witness has had 
toward the defendant with respect to the defendant's past record. It is 
sufficient to say that the Court is not persuaded that there was no probable 
cause for this arrest under all the circumstances as related by the testimony. 

The two men were standing on the street. They were carrying 

instrumentalities which in some circumstances, namely, the news- 
papers, are perfectly harmless and innocuous and legal, but under other 
circumstances can be used as instrumentalities for the carrying on of 


criminal procedure, namely pickpocketing, and the fact that the defendants 
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in the circumstances stood, the testimony shows, for a period of fifteen 
minutes on the street carrying these papers, talking to two women, going 
back and forth between themselves and talking, as the testimony of the 
detective witness indicates, causes a sufficient showing to be made of pro- 
bable cause for the arrest of the defendant and probable cause for his arrest 
on the ground of loitering or vagrancy, taking into account all the circumstances 
surrounding the case and the past record of the defendant. 
This does not mean that every man who has been convicted and is at 
liberty after having been convicted and satisfied the requirements of the law 
with respect to conviction, can be picked up willy~nilly on the street just 
because he has a past record. 
But that standing alone is not the question that is before the Court 
in the record. The Court is taking into account all the circumstances that 
are related, and taking into account those circumstances into account and 
applying to them the question of reasonableness as laid down by the Supreme 
Court of the United States and adhered to by this Court, the Court 
feels that it cannot be said that the arrest was without probable cause and, 
therefore, the material discovered on the person of the defendant was pro- 
perly discovered and properly taken from the defendant under the decisions 
and may be introduced in this court proceeding. 
Therefore, the Court overrules the motion that the evidence adverted 
to be suppressed, and that the fruit of the search and seizure be suppressed 
likewise. 
Counsel for the Government may continue with the case. We will 
call the jury back into the court room. 
MR. SAYAD: Your Honor, let the record show that no further ob- 


jection on the part of the defense counsel over the introduction of the checks 


need be made, and that the defense does not waive -- 

THE COURT: That request will be granted. You will have a running 
objection to any testimony with respect to this material on the ground that 
it is improper material under the search and seizure procedure. 
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I think we will take a brief recess for the benefit of counsel befare 
we call the jury back in. 
But the ruling of the Court is that the objection or rather, the motion 
is denied. 
(Thereupon, at approximately 2:50 p.m. there was a recess.) 


* * * * * 


LESTER N. CROCKETT 
* * * 
DIRECT EXAMINATION (Resumed) 
BY MR. BLACKWELL: 

Q. I believe I had shown you what is marked Government's Exhibit 
1, 1(a), 1(b), and 1(c). 

THE COURT: For the purpose of certainty may I get the spelling of 
your name. 

THE WITNESS: (Spelling) C-r-o-c-k-e-t-t. 

THE COURT: Lester? 

THE WITNESS: Yes, sir. 

BY MR. BLACKWELL: 

Q. I believe my question was -- 

THE COURT: Just a moment. Before we go further the Court will 
say this, and this is true throughout your experience in your service. You 
are not to be influenced or affected or draw any conclusions with respect to 
anything the Court may do. In other words, the fact that you have been out 
at this time and called back, you are not to draw any conclusions or arrive 
at any suppositions or indulge in any as a result of that fact. You are to try 
the case strictly upon the testimony of the witnesses under other evidence 
introduced and the instructions of the Court, and nothing else. Proceed. 

BY MR. BLACKWELL: 
Q. I now ask you, sir, to take a look at those exhibits and say whether 


you have seen them before and if so, when and where. (Showing exhibits 


to witness.) A. Yes. 
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Q. What are they? Will you describe them. Tell us what those 
exhibits consist of. A. This is a mailing envelope, opened mailing envelope. 
THE COURT: Just a moment. Tell us the number of the exhibit. 
THE WITNESS: It is Exhibit 1. It is a mailing envelope, Depart- 
ment of the Army, official business. 
Number 2 is a United States Government Treasury check. 
THE COURT: It isn't No. 2. 
THE WITNESS: 1(a). 
THE COURT: All right. 
THE WITNESS: United States Government Treasury check made 
out to Edna F. Teicher, 1446 Tuckerman Street, No. 32,381,558. This is 
the form that was in the envelope. 
MR. BLACKWELL: And what number is that ? 
THE WITNESS: 1(b). 
THE COURT: Testify to 1(b) next, so it will be in order. 
THE WITNESS: 1(c). 
THE COURT: Just a moment. You are on 1(b). You testified to 
1 and 1(a). Take up 1(b). 
THE WITNESS: This is 1(b). This is an identification card for the 
Department of Labor, United States Employment Service. This is a card 
that is issued to an individual to register for employment, United States 
Employment Service. It is used to register the dates that an unemployed 
person goes to the employment agency to file for unemployment compensation. 
And this is a form of some kind. 
THE COURT: When you say "this" what are you talking about ? 
THE WITNESS: This is 1(c). 
THE COURT: All right. 
THE WITNESS: 1(c) is the Allotment Operation, Finance Center, 


U.S. Army, Indianapolis, Indiana. It accompanies Exhibit 1(a). 
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BY MR. BLACKWELL: 

Q. You explained what those exhibits are. When and where did you 
first see those exhibits? A. I observed the envelope in the inside coat 
pocket of the defendant Cogdell. 

Q. When and where? A. Number One Precinct after he was arrested 
on another charge. I observed them in his inside coat pocket and I questioned 
the defendant about it. 

Q. What did he say -~ what reason did he give for having those 
exhibits in his possession, if any? A. The defendant Cogdell stated that 
he took this envelope with the check, Exhibits 1, a,b,c, and d, from an un- 


conscious person found on the street. 


Q. Did he tell you where that unconscious person was? A. No, sir. 


When I asked him where the person was he said he didn't know the address 
but he would be glad to take me back to the scene and show me where it was. 

Q. Did he take you there? A. No, sir. 

Q. What did you do with those exhibits after you took them from him? 

A. Iput my initials on them and put them back in the envelope and 
made a property return and turned them in to the property clerk at the 
Metropolitan Police Department. 

Q. Did you question him concerning Government's Exhibit 1(b) ? 
A. Yes. 

Q. What did he have to say about 1(b)? That is the employment 
card, isitnot? A. Yes. 

Q. What did he have to say about that? A. He said that this was 
in the envelope when he found it on the unconscious person. 

MR. BLACKWELL: Thank you. I have no further questions. You 
may inquire, sir. 

CROSS-EXAMINATION 
BY MR. SAYAD: 

Q. Officer'Crockett, on March 4, when you arrested the defendant 

how did you escort him to the Number One Precinct? A. I drove him in 


my private car. 
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Q. Was anyone else with you? A. Yes. | 
Q. Who was that? A. William Green. | 
Q. You arrested William Green and James Cogdell simultaneously ? 
A. Yes, sir. 
Q. And took them together in your automobile to the First Precinct. 
A. Yes, sir. 
Q. Could you tell me where they sat in your automobile? A. The 
defendant -- well, William Green sat in the back seat and the defendant 
Cogdell sat in the front seat alongside of me. | 
Q. When you put them in your automobile did you prior to that time 
search either of -- search this defendant? A. Prior to that, no, I didn't 
search them. I did frisk them. 
Q. By "frisking" you mean you ascertained what he had on his person ? 
A. Yes. I asked the defendant, "Do you have any hardware on you," and 
patted his pockets. 
Q. Did you feel anything in his pockets? A. Nothing hard I would 
say. I was just patting him to see if he had a weapon of any lkind. 
Q. Did you then put him in the front seat? A. Yes. 
Q. And you put Green in the back seat? A. Yes. Green first, and 
then Cogdell. 
Q. After that you walked -- A. Around the back of ithe car. 
Q. Around the back of the car? A. Yes. 
Q. And gotin? A. Yes. | 
Q. And drove immediately to the First Precinct? A. Yes, sir. 
Q. On arriving at the First Precinct, Officer Crockett, you escorted 
the two defendants? A. Yes. 
Q. The two arrested persons into the Precinct? A. Yes, sir. 
Q. Did they leave your presence at any time? Did one or both 
leave your presence at any time ? A. No. 
Q. Not to go to the lavatory or anything of that sort? A. No. 
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Q. You testified that at the First Precinct you observed in the inside 
coat pocket the envelope, Exhibit 1; is that correct? A. Yes, sir. 

Q. Did you remove it from the coat pocket of the defendant? 
A. I did. 

Q. You reached in with your hand and picked it out? A. Yes, sir. 

Q. What did you do with it then, may I ask? A. I took it out and 
took all the contents of the envelope out and read it and asked the defendant 
how did he come by this check. 


Q. Did you then let those papers go out of your possession? A. No. 


Q. Not until they went into the property clerk's hands? A. I kept 
them in my possession all the time they were in the office. 

Q. The first time you claimed to have observed this check was at the 
First Precinct in the inside coat pocket of the defendant? A. That's right. 

Q. Officer Crockett, do you recall testifying on March 21, some two 
and one-half weeks subsequent to the date in question, at a preliminary 
hearing before the Municipal Court, Criminal Division, in connection with 
the arrest and detention of the defendant Cogdell? A. Yes, I remember 
testifying. 

Q. Do you recall your testimony? A. I recall most of the testimony. 

Q. You were under oath at that time, weren't you? A. Yes, sir. 

Q. Do you recall testifying at that time, Officer Crockett, and I 
quote, in response to the following questions: 

"When did this first come to your notice," referring to the 
check. "How did it come to your notice ?” 
You answered, "Well, when I arrested him he had this check 

with this card in his inside coat pocket." 
A. I don't recall testifying that way. 

Q. Would you say that was consistent with what you just testified 
here ? 

MR, BLACKWELL: Just 2 moment. Let me see if I understand 
the question. 

Did I understand you to say he testified he had it in his pocket at 
the time of his arrest? 
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THE COURT: May the Court make a suggestion? 
Where cross-examination is conducted with respect to former 
testimony of a witness by way of deposition or at a previous hearing of any 
sort in connection with some other proceeding, I think the proper practice, 
the accepted practice would be for counsel for the opposing side, the side 
opposing the introduction of the exhibit, the testimony, to look over the 
shoulder of counsel so he may be sure the testimony is properly quoted. 
MR. BLACKWELL: Thanks, Your Honor. 
THE COURT: I would suggest further if your pages are numbered 
in the transcript of the preliminary hearing you stated on page so 
and so did you testify. 
BY MR. SAYAD: 
Q. Iam reading from the Official Transcript of Proceedings, 
Municipal Court for the District of Columbia, U.S. 1563-61, March 21, 1961, 
bottom of page 6 and 7, top of page 7. 
Mr. Collins for the Government. 


| 
"Question. When did this first come to your notice?" 
Referring now to the check. "And how did it come to your 


notice ? 
"Answer. Well, when I arrested him he had this check with 

this card in his inside coat pocket." 

Do you recall testifying to that statement? A. As to when I arrested 
him I didn't know he had the check. 

Q. Do you recall the question: ‘When did this first come to your 
notice and how did it come to your notice ?" 

Do you recall that question? A. I don't recall it. 

Q. Ican assure you it was asked. How would you understand that 
question if I were to ask it now? A. When did it first come| to my notice? 
You are asking now? I would recall it as in the station in Number One Pre- 
cinct, the Detectives Office. That's when it first came to my notice. 

Q. And where did you arrest the defendant? A. On|F Street. 
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Q. How much time elapsed? A. Maybe ten or fifteen minutes. 

Q. And several blocks. A. And several blocks. 

Q. So there is no confusion in your mind about the whereabouts of 
first discovering the check? A. That's right. 

Q. Yet you'did testify that when you arrested him he had this check 
in his inside coat pocket. A. When I testified at the hearing over there -- 
I don't know what's on there -- but I don't recall telling anyone that I saw 


that check ovt on F Street. 
Q. Your recollection, then, fails you and not your ability to describe 
accurately what happened? A. Not that my recollection failed me. I couldn't 


have told anybody that, unless there was an error in the recording, or an 
error on my part in describing where we were, when I saw the check. But 
that check first came to my notice in the Station House. 

No question about it. 

Q. In other words, you might conceivably make an error thirteen 
days after the arrest, involving a difference of 8 to 10 blocks, and a difference 

in time of fifteen minutes, and you might under oath make a direct 
statement which would be clarified by further reflection, so that several 
months after that you could testify accurately? A. I couldn't testify to some- 
thing that didn't happen and I am sure I didn't say I saw that check any other 
place. 

Q. Let me ask you this question, Officer Crockett. Iam sure you 
couldn't testify to something that didn't happen but if you testified to two 
things and they were mutually exclusive, which one would you choose, knowing 
you couldn't testify to something that didn't happen? A. I could only choose 
what I could remember is true. 

Q. You might choose the one you just testified to most recently, 
mightn't you? A. That's the only one that I can remember. 

Q. Very convenient. 

Now, I quote again from the record from the preliminary hearing, 
Official Transcript, Page 5. In answer to a question put by the counsel for 
the Government you stated: "And after transporting them to the First 
Precinct -- " 
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MR. BLACKWELL: If Your Honor please, we want to know what that 
question was, first. The question should be read with the answer. 

MR. SAYAD: I will read you the question: "Just repeat your answer." 
Which refers to an earlier answer, "Yes, sir."’ And the Court was asking 
the question. 

89 "Mr. Crockett, will you repeat the testimony you have just 

given." 

Does that clarify it? 

MR. BLACKWELL: Yes. 

BY MR. SAYAD: 

Q. You stated: 

"And he had an ID card and during the time I was talking with 
the defendant Green he placed the ID card and the one that was in 
the envelope, Cogdell put it there on the desk." 
Do you recall testifying to that? A. Yes, sir. 


Q. A few moments ago you testified that you say in the inside coat 


pocket of the defendant a check, or rather an envelope, and that you removed 
it with your hand, and that you never let it out of your possession until it 
went to the Property Clerk. Now, you are perfectly willing |to admit a prior 
contradictory statement is also true. A. That's not contradictory. 

Q. Well, now, -- | 

MR. BLACKWELL: Your Honor, I think the witness|is entitled to 
explain. 

THE WITNESS: There were three checks and four ID cards. Now, 

we don't have this system of Exhibit 1(a) and 1(b)j but the card that 
that statement is referring to I recall distinctly which card it means. I 
think you will find in there it is a blank card. 

BY MR. SAYAD: 

Q. May I clarify that issue for you, Officer Crockett. 

At the preliminary hearing there was one check introduced in evidence. 
It is identified upon being introduced as check payable to Ada (sic) Teicher. 
Referring to the check you stated at that time, in answer to the question: 
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"Did you question Mrs. Teicher; is that her name Oe 
You said, "I believe it is Mrs. Edna Teicher." 
"Did you question Mrs. Teicher about this check 2M 
"Yes." 
"What did she say ?"' 
"She said this check, government check, was supposed to come 
in the mail that morning.” 
Does that refresh your memory which check was in question at the 


preliminary hearing? A. Yes, that refreshes my memory. But the check 


and the card you refer to that was thrown on the desk is not the card, Exhibit 
1(b). It is not Exhibit 1(b). 

Q. Well, now, the card you were referring to was not the same card 
that is now in evidence? A. No. 

Q. The defendant took that out of his pocket at the Precinct and put 
it on the table? A. That's correct. This is not the card we are talking 
about. 

Q. So it might have been the card you saw in his pocket at the Pre- 
cinct. I mean, this would account for your testimony today that you saw an 
envelope in his pocket, would it not? A. Idon't understand the question. 
You say it might have been the card ? 

Q. Yes. You testified, Officer Crockett, that you saw an envelope 
in the defendant's pocket; that you removed it from his pocket, that it stayed 
in your possession until you gave it to the Property Clerk. A. Yes. 

Q. You don't recall testifying on an earlier occasion that you took 
the check from the defendant at an earlier time, namely, when you arrested 
him. 

Now, I am asking you this question. There seems to be some con- 
fusion in your mind. 

Is it not possible there could also be some confusion regarding the 
ID card? A. There is no confusion in my mind about the check and where 
I took it from him from. 
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Q. There is no confusion now in your mind about the check. 

A. There never was any confusion in my mind. 

Q. You have an amazing capacity to switch from one story to another 
without any confusion. A. I haven't switched at all. I have never said that 
check was taken off of him on the street. You said the card|was thrown on 
the desk and there certainly isn't any desk out there on F Street. 

Q. That was the card you were referring to, not the;check. A. We 
are talking about the check and the card. The card I took out of his pocket 
along with the check, all of those exhibits right there. 

Q. But I thought you testified he put the card on the table at the 
prior hearing. A. I did not testify Cogdell put a card on the table. I did 
not testify to that. 

Q. There was another card he put on the table? A.| He didn't put 
a card on the table. 

Q. He put no card on the table. A. No. 

Q. I quote, then, again from your answer in response to the question 
from page 8, the question: "Proceed." 

You stated, "And then, I then saw the defendant while talking 

to Cogdell. I saw the defendant Green put the blank ID card -- I 

have it here -- this blank ID card similar to the one in the envelope, 

the check came from Cogdell." 

Now, was that blank envelope with Cogdell's check at the same time ? 
A. No. The card is filled out and the blank card that was put on the table 
by Green, the co-defendant, and the card that was in the envelope, it is 
filled out. I never referred to that as the blank card. It has Edna Teicher's 


name on it and her address. The card that was put on the table had nothing 


on it except for the printed lines. 
Q. In the statement I just read to you you had been referring to 
Green. A. That's right. It said that in the statement. 
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Q. Yes, it does. Now, I call your attention to your statement on 
page 6 of the same transcript. 
"Cogdell put it there on the desk." 
Earlier in that statement you say, "He had an ID card and 
during the time I was talking with the defendant Green he placed 
the blank ID card" referring to Cogdell, "and the one that was in 
the envelope Cogdell put it there on the desk." 
Do you recall making that statement? A. No, I don't. 
Q. Could you have made that statement? A. Well, there were two 
defendants there, Cogdell and Green. I know the difference between 
the two. There is'a possibility I could have called Cogdell Green. 
Q. Well, referring to Green as Cogdell? A. Yes. 
Q. In other words, it is possible that you could confuse the defendants, 
their property, the place of occurrence of finding various items which are 
vital to this issue now, this litigation; it is possible to confuse all of these 


things in a scramble and yet today you come up with the right answer ? 


MR. BLACKWELL: I object, if Your Honor please. All things are 
possible. 

THE COURT: I will allow the defendant to frame his questions as he 
sees fit. It is cross-examination. It may stand. Counsel may proceed. 
There is a question before the witness and the witness may answer. 

THE WITNESS: The question was: Is it possible? Would you ask 
the question again ? 

MR. SAYAD: Yes. 

BY MR. SAYAD: 

Q. Is it possible you could confuse the defendants or rather the two 
arrested persons, as they were at that time; you could confuse them, confuse 
their names, confuse their property, confuse the place and time of finding 
that property, all before trial, and recall with complete accuracy today under 
oath the true story. Is that possible? A. It's possible; not probable. 

Q. No, I suggest it is not probable either. 

MR. BLACKWELL: I object to the comments, Your Honor. 
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THE COURT: Just ask the questions on the part of counsel and the 


witness may answer them. 
Proceed. 
BY MR, SAYAD: 
Q. Now, after returning to the -- not returning, but 


after coming 


to the Precinct with the defendant Cogdell and his companion Green, at 


which time it is not quite clear if you had the check yet or n 
have occasion to leave the Precinct and return to your car f 


ot, did you then 
ior any purpose ? 
A. Yes. | 


Q. What was the purpose? A. After finding of the check on Cogdell 


and observing Green throwing a card on the desk similar to 


the one in 


evidence, I recalled something that Green did on the way into the station that 
made me think he had placed something under the seat of my car. I returned 
to my automobile and found some checks stuffed under the back seat of the 


car. 


Q. Under which seat of the car? A. The back of the front seat. 


Q. That's under the front seat but near the back? A. That's right. 
Q. Was that under the seat that Cogdell was sitting on? A. It was 
directly behind Cogdell. 
Q. You mean, assuming he sat on the edge of the seat, but it was 


under the seat. A. It was under the seat, that's right. 
Q. That Cogdell was sitting in? A. Yes. But from 
a few inches under the rear of the back seat, -- of the front 


the rear; just 


seat. 


Q. Did you finally determine to your satisfaction how those checks 


came to be in your private automobile? A. Yes. 


Q. Will you give us what your understanding of their coming there 
is? You tell us how you understand they came to be under the seat of your 
automobile. A. Well, the defendant Cogdell was seated up front in my full 
view all the time. When I was driving I could see any motions he made and 


his hands were in my view so it wasn't possible he could -- 
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Q. (Interposing.) I didn't ask you what wasn't the explanation for 
how they got there. I asked you what the explanation was. A. Oh, I thought 
you wanted my opinion on what happened to the checks. 

Q. You were giving an opinion of what didn't happen. I would like 
one of what happened. A. What happened was that Green put the checks 


under the back of the seat. 
Q. Green put the checks -- put two checks under the back seat? 
A. Yes, sir. 
Q. And you are certain which two checks. A. Yes, sir. 
Q. And you are certain when you found those, aren't you? A. Yes, 


Q. After coming to the Precinct? A. Yes, sir. 

Q. Isn't it' true, Officer Crockett, that you found three checks under 
the front seat of your automobile and that you then returned to the Precinct 
where Cogdell and Green were waiting and you put, in fact, a check in front 
of Cogdell and two checks in front of Green? A. That's not true. 

Q. Doesn't that account for why, at the preliminary hearing you were 
a little confused just exactly where you did find those checks and what was 
with them? A. I haven't been confused anywhere along the line in this 
trial. -- 

Q. (Interposing.) A few moments ago -- 

MR. BLACKWELL: I submit the witness is entitled to complete 
his answer, Your Honor. 

THE WITNESS: I can't recall being confused about where anything 
came from. 

Q. May I refresh your memory. A few moments ago I asked you if 
it were not possible you could become confused and that you could testify 
without confusion at a later date and you said, "Yes, it is possible but not 
probable," that you could testify later without confusion. 

MR. BLACKWELL: Your Honor, that doesn't admit he said he was 
confused. He said what could possibly happen. That doesn't mean he said 
he was confused. 
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MR. SAYAD: I will ask it directly. 
BY MR. SAYAD: 
Q. Officer Crockett, are you confused? A. No, I am not. 
Q. You are not confused about the statement you made in the trans- 
cript that you found the check on Green -- I mean Cogdell at the time you 


arrested him -- 
MR. BLACKWELL: Just a moment. 
Q. (Continuing.) -- and that you later found the same check in his 
pocket at the Precinct. A. I never made that statement. 
MR. SAYAD: Your Honor, I would like to introduce into evidence 
the transcript. 
THE COURT: It is already referred to in the record. You can use 
it in any way you see fit. If you wish to put it in the record the Court will 
permit you to do so. 
MR. SAYAD: No, Your Honor. I believe the pertinent pages are 
already in. 
MR. BLACKWELL: I have no objection to it if he wants to put it in 
the record, if he wants to offer it in the record as an exhibit. 
BY MR. SAYAD: 
Q. At the time you arrested Cogdell and Green was there any con- 
fusion in your mind as to the identity of each? A. No. | 
Q. You couldn't have confused them? A. No, sir. 
Q. Might you have confused them at the preliminary |hearing ? 
A. Inever confused the two of them. 
Q. Does it strike you unusual, Officer Crockett, that|a person who 
has allegedly taken a check from the United States mails has it in his inside 
coat pocket ? 
If given an opportunity wouldn't he get rid of it. | 
MR, BLACKWELL: Your Honor, I submit that that question assumes 
a fact not in evidence because there is no evidence that this man had an 
100 opportunity to get rid of it. 


101 


46 


MR. SAYAD: I object, Your Honor. There is evidence the police 
officer put the defendant in the front seat of his car, walked around his car, 
on a crowded street, in the middle of a Saturday, and got in front of his car. 
I submit there is a perfect opportunity. Somehow some checks got under his 


seat. 

THE COURT: The Court will allow the witness to testify. It seems 
to the Court it is probably more in the line of argument than evidence to be 
adduced from the witness. But he may answer the question if he is able to 
do so. 

THE WITNESS: To say that if he had the opportunity certainly I 
think he would have gotten rid of it. 

BY MR. SAYAD: 

Q. When you took the defendants Green and Cogdell into the First 
Precinct didn't Cogdell ask you if he could excuse himself and go to the 
lavatory? A. I didn't take him to the lavatory. 

Q. Did he ask you if he could? He never asked you that? A. Idon't 
recall. I don't believe he did. 

Q. You are not sure. You don't recall waiting while he did? A. No, 
he didn’t go to the bathroom. 

Q. You are not sure whether he asked you but you are sure he didn't 
go. A. He didn't ask me. 

Q. Officer Crockett, I believe -- this is not a question requiring 
expert knowledge. Is it customary when property is taken and sought to be 
identified, tied up with the defendant, to have that property studied for finger- 
prints? A. Studied for fingerprints? 

Q. Yes. A. Not always. 

Q. Not always. But itis done? A. It's done. 

Q. Why was that not done in this case, or was it in this case? 

A. I couldn't see any reason why it was necessary. 

Q. You mean the check which you allegedly took from the defendant's 
pocket was never fingerprinted, never studied for fingerprints? A. No. 

Q. It was placed with two other checks? A. Placed with two other 
checks ? 


47 


Q. Was it placed with two other checks? A. No. Ijnever put them 


together. 
Q. The other checks were given to the property clerk? A. They were 
given to the property clerk, all on separate forms and in separate envelopes. 


Q. At the time you went out to your automobile to get them, to in- 
spect your automobile -- presumably that's why you went out -- and found 
the two checks, isn't it possible that there might have been ja confusion of 
several checks at that time? A. No. 

Q. All of which were under the front seat of your automobile ? 
A. No, it wasn't possible. 

MR. SAYAD: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Officer Crockett, you testified that there were other checks 
involved in this case between the two defendants. How many other checks 
were involved? A. Two more. 

Q. Is it your testimony that prior to your going out/to your automobile 
that you had observed the envelope containing Government's Exhibit No. 1(a), 
which is the check, in the defendant Cogdell's pocket? A. /Yes, sir. 

Q. All right. Had you had a conversation with Green on the way to 
the Precinct Station, to cause you to go back to your car ? |A. Yes, sir. 

103 Q. After having found this check in the defendant Cogdell's possession ? 
A. Yes, sir. 
Q. What caused you to take that position ? 
MR. SAYAD: That calls for hearsay. 
THE COURT: Is it developed this was in the presence of the defendant ? 
MR. BLACKWELL: Yes, Your Honor. 
THE COURT: Establish that in the record. If that is true that would 
cure any hearsay objection. 
BY MR. BLACKWELL: 
Q. Did I understand you to say you arrested these two defendants, 
that is, Green and Cogdell, simultaneously? A. Yes, sir. 
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Q. And that you did put Cogdell in the front seat and Green in the 
rear seat? A. Yes, sir. 

Q. Of your private automobile? A. Yes, sir. 

Q. And you did drive them to the Number One Precinct? A. Yes, sir. 

Q. Cogdell was sitting next to you, was he not? A. Yes, sir. 

Q. Could Cogdell hear what you were saying to Green in the back of 
the car? 

Q. Did you have a conversation with Green somewhere enroute to 
Number One Precinct? A. I did. 

Q. Tell His Honor and these ladies and gentlemen of the jury the 
nature of this conversation. A. I stopped for the stop sign at Fifth and F 
Street, Northwest. Defendant Green had the newspaper in his hand and he 
leaned over, lie this (demonstrating). I turned around, as I was sitting at 


the stop sign, and Green is a narcotic user. And when he leaned over, I said 


to the defendant Green, "If you are putting something on that floor and I find 
it, it belongs to you; anything I find back there on that floor belongs to you." 

THE COURT: You are dropping your voice so the Court can't hear 
you. 

THE WITNESS: I said to Green that anything I find back there on that 
floor belongs to you. 

He then sat up and said, "I am just reading the newspaper. Iam not 
doing anything, Mr. Crockett." 

Q. There did come a time, I believe you testified, after you had taken 
Government's Exhibits No. 1, 1(b) -- 1(a), 1(b), and 1(c), from the defendant 
Cogdell that you returned to your car to make a check; is that right? 

A. I did. 

Q. What did you find there, if anything? A. Two checks; two 

Government checks. And they were placed a few inches under the 
back of the front seat. 

Q. Did you get those two checks confused with this check you had 
taken from the pocket of Cogdell? A. No, sir. I did not. 
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Q. There has been some question asked whether or not the defendant 
asked you about going to the lavatory after you arrived at Number One 
Precinct, and you are not certain whether he asked you or not. Are you 
certain whether or not he went to the lavatory? A. Iam certain he didn't 
go. 

Q. Did he remain in your presence until you placed him in the cell? 
A. No. When I left Number One Precinct and went back to| search my car, 
when I took the check out of his pocket I questioned him about it. I put my 
initials on the check and put it in my inside coat pocket. While talking to 


him, -- 


Q. Pardon me. I show you what has been marked as Government's 
Exhibit 1(a), the check in question (showing). 
Do your initials appear on that check? A. Yes, sir. 
Q. When were those initials placed on there? A. Immediately 
after he -- when I questioned him as to where he got the check he said that 
he took it off an unconscious man. I took the check and put my initials on 
| 


it. 
MR. BLACKWELL: Thank you, sir. I have no further questions. 
BY MR. BLACKWELL: 
Q. Oh, by the way, I will ask you this question. Now, something 
has been asked about fingerprints in this case. I believe it is your testimony 
that you saw the man with the check, you questioned him asito where he 
received the check and he told you he received it from an unconscious man. 
A. Yes, sir. 
Q. In view of that you did not bother about having any fingerprints 
made. I mean, any search for fingerprints made, did you? |A. That's right. 
MR. BLACKWELL: Thank you. 
RECROSS-EXAMINATION 
BY MR. SAYAD: 
Q. Where did this conversation with the defendant Green take 
place? A. Which conversation ? 
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Q. The one regarding his leaning over in the back seat? A. At the 


stop sign at Fifth and F Streets, Northwest. 

Q. You didn't actually see him put anything under the seat? 
A. No, sir. 

Q. That wasn't Cogdell in the back seat? A. No. 

Q. Green was in the back seat? A. Yes. 

Q. You are sure of that? A. Yes, sir. 

MR. SAYAD: That's all. 

MR. BLACKWELL: I have no further questions. 

THE COURT: The witness may step down. 

(Witness was excused.) 

MR. BLACKWELL: If Your Honor please, at this time I wish to 
offer in evidence Government's Exhibits 1, 1(a), 1(b), and 1(c). 

THE COURT: Offer of evidence is being made. 

Just a moment. Counsel for the defendant. Counsel for the defendant. 
Will you give me your attention, please. 

Counsel for the Government is offering these exhibits. Do you wish 
to make any statement or objection regarding them? 

MR. SAYAD: No, sir. I have seen them. 

THE COURT: Very well. 

MR. SAYAD: Except for the stipulated exhibit. 

THE COURT: The exhibits named, Government's Exhibits 1, 1(a), 
1(b), and 1(c), are received in evidence. 


(Thereupon, Government's Exhibits 
1, 1(a), 1(b), and 1(c), heretofore 
marked for identification, were 
reca ved in evidence.) 


* * * * * 

109 THE COURT: Request has been made by counsel for the defendant 
to recall the witness Crocket for one more question. The Court is granting 
that request and trusts that this will be brief because it is granted on the 
theory it will be brief. 


Thereupon 
LESTER H. CROCKETT 


was recalled to the stand, and having been previously sworn, was examined 


and testified further as follows: 
FURTHER CROSS-EXAMINATION 


BY MR. SAYAD: 
Q. Just one last question, Officer Crockett. You stated you stopped 
at the corner of Fifth and F Streets and that you there observed the defendant 
Green leaning over in the back seat and you spoke to him at| that time. A.Yes,sir. 


110 Q. Icall your attention again to the preliminary hearing in Municipal 


Court in which the question was asked: 
"Did you say you found nothing else on Green that was in the 


vicinity of Green?" 
Answer: "These checks were under the seat in front of Green 


under my front seat." 
Question: 'Did you see Green putting them under there?" 
Answer: "We were driving into the station, right here. As we 
came into there I turned around and I looked at Green, and he leaned 
over and he had a newspaper in his hand. I said, 'What are you doing,' 
and he said, 'I am just reading the paper.'" 
You testified here that that exchange of conversation 


front of the Precinct. A. I testified it was at Fifth and F Streets, Northwest. 
call your attention 


| took place in 


Q. You testified here it was Fifth and F Street but I 
to the testimony which you gave in front of the Municipal Court on March 21, 


under oath, at the preliminary hearing, in which there seemed to be a different 
story in your mind. Do you recall that testimony? A. I recall it, yes. 

Q. You don't recall it? A. I recall the testimony. Yes. 

Q. Do you find anything inconsistent between that testimony and this 
testimony? A. I couldn't have said that because it didn't happen. It didn't 
happen in front of 300 Indiana Avenue. It happened at Fifth and F Streets. 

Q. Do you recall saying that or do you? A. I don't recall saying it. 
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Q. Is it possible your present recollection is as subject to moments 
of forgetfullness as your recollection in this statement? A. Did you say I 
am subject to -- 

Q. Your present recollection. You recall perfectly now an incident 


you testified to happened, but you don't recall having testified to its happening 


in a different fashion at an earlier date. A. I don't recall testifying it 
happened in a different way, no. 

Q. I say you did. 

MR. SAYAD: I have no further question. 

MR. BLACKWELL: I submit that is argumentative, Your Honor. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. The question is, Detective Crockett: 

"Question: Did you see Green putting them under there ? 

"Answer: As we were driving into the station, right here, as 
we came into there I turned around and I looked at Green, and he 
leaned over and he had a newspaper in his hand." 

Detective Crockett, the Municipal Court for the District of Columbia 
is located where? A. Fifth and F Streets, Northwest. 

Q. Did you mean "right here" at Fifth and F, or did you mean at 
the station house ? A. Imeant Fifth and F because at the time I pointed 
out the window. 

MR. BLACKWELL: Thank you so much. 

RECROSS-EXAMINATION 
BY MR. SAYAD: 

Q. Do you refer to the Municipal Court as the station which is the 
place you go to daily? A. Whenl said "here" and "there" I was referring 
to Fifth and F Streets, Northwest. 

Q. Didn't you say as were driving into the station, as we came into 
there? A. No. 

MR. BLACKWELL: No, that's after that. 
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| 

Q. It says, "As we came into there." Did you say that? A. As we 

were driving to the station. 

MR, BLACKWELL: "As we were driving into the station right here." 
I think it should be quoted correctly. "Right here." | 

Q. "As we came into there." A. I was referring to Fifth and F 
Streets, Northwest. 

MR, SAYAD: No further questions. 

MR. BLACKWELL: No further questions. 

THE COURT: The witness may step down. 

(The witness left the stand.) 
* * * * 
JOSEPH A. VERANT 
was called as a witness by the Government, and, after having been sworn 
by The Deputy Clerk, was examined and testified as follows: 
114 DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name and assignment, please, Inspector. 
A. Joseph A. Verant, Postal Inspector. 

THE COURT: How do you spell that name ? 

THE WITNESS: V-e-r-a-n-t. Joseph A. 

Q. You are assigned to the main Post Office, are you not? 

A. My domicile is Washington, D.C. I work nationwide if necessary. 

Q. I would like to inquire of you, Inspector, whether or not you are 
familiar with the procedure in the mailing of allotment checks from other 
jurisdictions to this jurisdiction for the purpose of delivery. A. Iam. 

Q. Ihave here in my hand a check which is identified as Government's 
Exhibit 1(a), and it is dated March 1, 1961. The disbursing office of this 
particular district would be -- the home office would be Indianapolis Indiana. 

May I ask you when that check would be mailed from Indianapolis, 
Indiana and describe when it would most likely be delivered in this jurisdic- 


tion. A. In the normal course, based on my experience over the years on 
inquiries in matters similar to this I have learned through correspondence 
and from personal contact and by telephone, telegram and letter, that these 
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items which are prepared on a regular, that is, a month by month by month 
115 basis are prepared in and mailed from on or about the issue date 
indicated on the face of the item that is enclosed in the evelope. 
Figuring the office in Indianapolis, Indiana, as the office where the 


Army Finance Disbursement official is located, this would take approximately 


two days to travel surface to the District of Columbia here for delivery to 
the respective addressee, depending where it is going. 

Q. What would be your opinion as to the time that letter would be 
delivered. A. Judging from the first, I would say delivery should normally 
be on the third. 

MR. BLACKWELL: Thank you very much, Inspector. No further 
questions. 

THE COURT: Any cross-examination ? 

MR. SAYAD: Just one, Your Honor. 

CROSS-EXAMINATION 
BY MR. SAYAD: 

Q. Itis possible, is it not, that the check could arrive a little later ? 
A. Oh, yes. 

MR. BLACKWELL: We concede that is possible, Your Honor. 

THE WITNESS: Yes. 

BY MR, SAYAD: 

Q. In the course of your acquaintance with procedures based on 
which you have just given your testimony, is it possible this check could 
arrive on the date of its issue? A. Not from Indianapolis to Washington,D.C. 


* * * * * 


Washington, D.C. 
Tuesday, September 12,1961 


* * * * * 


THE COURT: The Government rests. You may proceed. 
* * * * * 
MR. SAYAD: We would move at this time that a verdict of acquittal 
be directed on the grounds the Government has alleged in the Indictment the 
119 crime took place on or about March 1, and the evidence has been 
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solely on the days of March 3 and 4. The defense preparation of the case 
was for the first of March and our defense is prepared in that light. 
At this time the variance between the proof and the allegation in the 
Indictment should be fatal to the Government's case. 
THE COURT: Is that your entire motion? 
MR, SAYAD: Yes, sir. 
THE COURT: The Court notes the motion. The motion is overruled. 
* * * * * 
OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 
MR. BLACKWELL: | 
* * * * *x 
Now, there is a principle of law, which His Honor will instruct you, 
that the possession of recently stolen property without being properly 
accounted for, may raise a presumption of guilt. 
Ladies and gentlemen, I tell you without any hesitancy that is a theory 
of law on which we are proceeding in order to get a conviction on this de- 
fendant in the first two counts of this Indictment because nobody saw him 
break into the mail box in question. He was too smart or the confederate 
was too smart. 
* * * * 
INSTRUCTIONS TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, the case upon which 


you are sitting as jurors is the case of the United States versus James T. 

Cogdell. In these instructions I shall at times refer to said James T. 

Cogdell as the defendant. 
The Indictment of the Grand Jury sets forth the charges against 


the defendant. The Indictment, the entire Indictment, cousins of nine 
counts. The last six counts of the Indictment do not apply to this defendant, 
and, therefore, are to be disregarded just as though there had never been 
such counts. You are concerned only with the three counts with which the 
defendant is charged. 
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145 The Court will now read to you the three counts of the Indictment, 
which are involved in this case. I will now read the Indictment. 

The Grand Jury Charges: 

“First Count. On or about March 1, 1961, within the District 
of Columbia, James T. Cogdell did steal, take, and abstract from an 
authorized depository for mail matter in premises 1446 Tuckerman 
Street, Northwest, a letter addressed to Edna F. Teicher, 1446 
Tuckerman Street, Northwest, Washington, D.C. 

“Second Count. On or about March 1, 1961, within the District 
of Columbia, James T. Cogdell unlawfully did abstract and remove 
from a letter which had been stolen, taken, and abstracted from an 
authorized depository for mail matter, a United States Treasury 
check No. 32,381,558, which was contained therein. This is the 
same letter which is referred to in the First Count of this Indictment. 

‘Third Count. On or about March 1, 1961, within the District 
of Columbia, James T. Cogdell unlawfully had in his possession a 
check No. 32,381,558, dated March 1, 1961, drawn on the Treasurer 
of the United States, payable to the order of Edna F. Teicher, 

1446 Tuckerman Street, Northwest, Washington, D.C., in the amount 

of $60, which had been stolen from the mail, well knowing that said 

check had theretofore been stolen.” 

That concludes the reading the Indictment. That is to say, the 
Indictment that pertains to this case, the three counts of the Indictment 
which are involved in the case in which you are sitting as jurors. 

The charges against the defendant contained in the first three counts 
of the Indictment have just been read to you. These charges will be ex- 
plained to you in detail in the course of these instructions, and the pro- 
visions of the sections of the statutes involved will be quoted to you for 
your information and guidance. 

You will take the Indictment with you into the jury room and may 


refer to it so far as it concerns the defendant, if you see fit to do so, during 


your deliberations and make use of it, such use of it as you deem necessary 
or desirable in connection with said deliberations. 
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You have heard the evidence and the statements and arguments of 
counsel for the prosecution and for the defendant. | 
It now becomes your duty to determine whether the defendant is 
guilty or not guilty of the offenses with which he is charged., Before 
discussing the charges against the defendant in detail I shall first summarize 
for you the general principles of law that must govern you and guide you 
in determining the issues in this case. 
It is the function and the duty of the jury to determine the issues 
of fact. It is the duty of the Court to instruct you, ladies and gentlemen 
of the jury, as to the principles and rules of law governing the case. 
You are bound and obligated to follow the Court's instructions as 
to the law and to take the law from the Court. 
On the other hand, ladies and gentlemen of the jury, you are the 
sole judges of the facts and you must determine the facts for yourselves 
solely upon the evidence presented at this trial. 
The Court has read the Indictment to you so far as it concerns the 
defendant in order that you may know exactly what offenses ‘the defendant 
is charged with having committed. 
_ The fact that a defendant is charged with a crime and has been 
indicted is not to be taken as any indication of his guilt. 
An Indictment is an allegation or charge or claim that the defendant 
is guilty of the crime described or named therein. It is an accusation that 
the defendant is guilty and is not a statement that the defendant is guilty 


-and is not to be considered by the jury as any evidence that |the defendant 
is guilty of the crime with which he is charged with having committed. 

» 148 The sole purpose of an Indictment is to bring a defendant before 
the Court. An Indictment is merely the machinery and the procedure pro- 
vided by law for placing a defendant on trial. 

You will bear in mind this instruction as to the character and purpose 


of an Indictment in connection with the specific instructions concerning the 
Indictment in this case, which the Court will give you later during the course 
of these instructions. 
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When the defendant in this case was arraigned he pleaded not guilty 


to each and every count of the Indictment with which he is charged. 

Every defendant in a criminal case is presumed to be innocent. 
This presumption of innocence attaches to the defendant throughout the trial. 

Having given you the foregoing instructions as to the general prin- 
ciples of law which you are to bear in mind, I shall now instruct you in 
detail as to the particular offenses alleged in the Indictment to be involved 
and the specific laws applicable to said alleged offenses. 

As has already been stated to you, the defendant canes T. Cogdell 
is charged in the first count of this Indictment with stealing from the mail. 
Such an act is made a crime by Title 18, Section 1708, United States Code. 

149 The pertinent parts of said statute I shall now read to you. I quote 
from the statute. 

"Whoever steals, takes, or abstracts from or out of any mail, 
post office, letter box, mail receptacle any article or thing con- 
tained therein,"’ shall be punished as the statute provides. 

The defendant James T. Cogdell is charged in the second count of 
this Indictment with removing a Government check contained in a letter 
stolen from the mail. Such an abstract is made a crime by Title 18, 
Section 1708 of the United States Code. The pertinent parts of said statute 
I shall now read to you, and they are as follows: 

"Whoever abstracts or removes from any such letter, package, 
bag, or mail, any article or thing contained therein" shall be 
punished as the statute provides. 

The third count of the Indictment charges the defendant James T. 
Cogdell with unlawful possession of an article stolen from the mail. Such 
a act is made a crime by Title 18, Section 1708 of the United States Code, 
the pertinent parts of said statute reading as follows, and I quote: 

"Whoever unlawfully has in his possession any letter, postal 
card, package, bag or mail, or any article or thing contained therein 
which has! been so stolen knowing the same to have been stolen," 
shall be punished as the statute provides. 
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The essential elements of the crime of mail theft ar 
in the statute just read to you. 


e set forth 


The burden of proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt. Unless the Government sustains this 


burden and proves beyond a reasonable doubt that the defen 
mitted every element of the offenses with which he is charg 
must find him not guilty as to such offense or offenses. 


t has com- 
| 
ed, you the jury 


I said a moment ago that the burden is on the Government to prove 


the defendant guilty beyond a reasonable doubt. Proof beyond a reasonable 


doubt does not mean proof beyond any doubt whatsoever. It 


means proof 


to a moral certainty and not necessarily proof to an absolute or mathematical 


certainty. 
By a reasonable doubt as its name implies is meant 
on reason, a doubt for which you can give a reason to yours 
any whimsical speculation or any capricious conjecture. 
Proof beyond a reasonable doubt simply means this: 


a doubt based 
elf and not just 


If, after an 


impartial comparison and consideration of all the evidence you can say to 


yourselves that you are not satisfied of the defendant's guilt, then you have 


a reasonable doubt. 


On the other hand, if after such impartial comparison and consideration 


of all the evidence you can truthfully and candidly say to yourself that you 


have an abiding conviction of the defendant's guilt, such as you would 


be willing to act upon in the more weighty and important matters relating 


to your own affairs, then you have no reasonable doubt. | 


In other words, proof beyond a reasonable doubt is proof which will 
result in an abiding conviction of the defendant's guilt on your part, such 


conviction as you would be willing to act upon in the more weighty and im- 


portant matters relating to your own affairs. | 


In determining whether the Government has established the charges 
or any of them against the defendant beyond a reasonable doubt, you will 
consider and weigh the testimony of all the witnesses who have testified 
before you and take into account all the circumstances concerning which 


testimony has been introduced. 
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You are the sole judges of the credibility of the witnesses. In other 
words, you and you alone are to determine whether to believe any witness 
and the extent to which any witness should be credited, and in reaching a 
conclusion as to the credibility of any witness, and in weighing the testimony 
of any witness you may consider the demeanor and the behavior of the 
witness on the witness stand, the witness's manner of testifying, whether 
the witness impresses you as a truth-telling individual, whether the witness 


impresses you as having an accurate memory and recollection, and whether 


the witness has any interest in the outcome of this case. 

All of these matters, as well as any other factors, that appear to 
you as having a bearing on the matter you may consider and weigh in de- 
termining what witnesses to believe and the extent to which to credit them. 

If you find that any witness wilfully testified falsely as to any material 
fact concerning which the witness could not in your judgment have possibly 
been mistaken, you are then at liberty, if you deem it wise to do so, to 
disregard the entire testimony of such witness or any part of the testimony 
of such witness. 

A defendant in a criminal case under our law has the option whether 
or not he should take the witness stand. He has the privilege of taking the 
witness stand if he chooses to do so. He is under no obligation to testify 
if he chooses not to do so, and the law is that the jury must not draw any 
unfavorable inference against the defendant from the fact that he failed to 
take the witness stand. 

In this case the witnesses you have heard testify have included a 
law enforcement officer. You are instructed that in weighing the credibility 
of any witness, including the law enforcement officer, you should consider 
the interest these witnesses might have in the result of the case. Where a 
witness has a direct personal interest in the result there is the strong 

temptation to color, pervert, or withhold facts. This rule applies 
to all witnesses, including law enforcement officers. 
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In this case no witness has testified as an eye witness to the com- 
mission of the offenses charged. That is, no one has testified to having 
seen the defendant break into the mail box or steal the check involved in 
the charge, or having seen the check stolen. 

The law permits the introduction of what is called circumstantial 
evidence under certain conditions and circumstances, and the Court will 


now instruct you on the law with regard to circumstantial evidence. 
In this case some of the evidence against the defendant has been what 
is known in the law as circumstantial evidence, as the Court has defined it. 
Therefore, the Court will now instruct you on circumstantial evidence. 
In criminal cases there are two types of evidence. One type is known 
as direct evidence and another type is known as circumstantial evidence. 
By direct evidence is meant evidence of eye witnesses who saw the act in 
question perpetrated. It is evidence by which a fact is proved directly 
without inference from other facts. The second type of gviheace is cir- 
cumstantial evidence. Circumstantial evidence consists of circumstances 
from which a defendant's guilt may be inferred by the jury. One cannot 
say that either of the two types of evidence is more reliable or stronger 
than the other. Circumstances may sometimes lead to an erroneous inference. 
On the other hand, at times if the circumstantial evidence is sufficiently 
strong it may be as convincing as direct evidence because circumstances 
speak for themselves and if they are strong enough they may lead at times 
to a definite conclusion. 
The law permits conviction of a criminal offense on circumstantial 
evidence alone. In order, however, to justify a verdict of guilty on the basis 
of circumstantial evidence, the circumstantial evidence must be of such 
degree and character as to point to the defendant's guilt and also it must 
be inconsistent with the defendant's innocence. 
If the circumstantial evidence is consistent with the defendant's guilt 
but is also consistent with the defendant's innocence, then the defendant 
must be found not guilty. 
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You are not bound to decide in conformity with the testimony of a 
number of witnesses which does not produce conviction in your mind against 
the declaration of a lesser number which appeals to your mind with more 
convincing force. This rule of law does not mean that you are at liberty to 


disregard the testimony of the greater number of witnesses merely from 


caprice, or prejudice, or from a desire to favor one side as against the 
other. 

It does mean that you are not to decide an issue by the simple process 
of counting the number of witnesses who have testified on the opposing sides. 
It means that the final test is not in the relative number of witnesses but in 
the relative convincing force of the evidence. 

The Court instructs you that if there is a conflict in the evidence in 
this case on any fact or circumstance tending to establish either the guilt 
or innocence of the defendant, a part of which is in favor of the theory of 
the Government, and part of which is in favor of the theory of the defendant, 
and you should entertain a reasonable doubt as to which is true, then it is 
your duty in arriving at your verdict to adopt the evidence or theory or con- 
clusion which is most favorable to the defendant. 

At times during the trial the Court has been called upon to make 
rulings on certain legal matters. That is, on questions involving law. 
Rulings on questions of law are the concern of the Court solely. Your con- 
cern is solely with questions of fact and the application of the Court's in- 
structions to the testimony and the other evidence in the case, as those 
instructions relate to your determination of fact. 

Your verdict must not be influenced by the decisions on matters of 
law made by the Court during the trial, except as those decisions are reflected 
in the Court's instructions to the jury. 

156 Throughout the trial the Court has made rulings on the question as 
to whether certain offered evidence might properly be admitted. You are 
not to be concerned with the reasons for such rulings by the Court and are 


not to draw any inferences from them. 
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Whether evidence offered is admissible in purely a question of law 
for the Court's determination. 

In admitting evidence to which an objection is made the Court does 
not determine what weight should be given such evidence. A ruling by the 
Court permitting testimony to be given or other evidence to |be introduced 
is not to be considered by you, the jury, as any indication as to what weight 
said testimony or other evidence may or may not have. What weight is to 
be given to evidence is strictly a matter for you, the jury, to determine for 
yourselves. Nor does the Court pass upon the credibility of any witness 
who testifies. A ruling by the Court permitting a witness to) testify or give 


evidence is not to be considered by you, the jury, as any indication as to 


what the credibility of that witness may or may not be. Thejcredibility of 
a witness is likewise a matter strictly for you, the jury, to determine for 
yourselves. On the other hand, as to any offer of evidence that was rejected 
by the Court you must, of course, not consider that evidence, and as to any 
question to which an objection was sustained, you must not conjecture or 
guess as to what the answer might have been or as to the reason 
for the objection or for the ruling of the Court. 
As I have already instructed you, ladies and gentlemen of the jury, 
you are to determine the facts for yourselves solely upon the evidence 
presented at the trial. 
In this connection you are instructed that statements'or arguments 
by counsel, the attorney for the Government and the defendant, in this case 
are not evidence. Arguments are not evidence and are not to be taken or 
considered as evidence. Arguments by lawyers are made to) assist you in 
analyzing, and construing, and appraising, and evaluating the evidence, and 
are to be so considered and so considered only by you. Arguments of counsel 
have an important place in the case, and should be carefully listened to and 
considered by you, the jury, but not as evidence and only for|the purpose 
indicated by the Court. 
Every case is to be determined without bias, prejudice, or sympathy 
for or against either side, and solely upon the testimony of the witnesses 
under oath, the evidence, and the Court's instructions as to the law. 
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You have now heard the Court's instructions. If in all these in- 
structions from beginning to end any rule, direction or idea be stated in 
varying ways, that is, in differing ways, no emphasis thereon is intended 
by me and none must be inferred by you. For that reason, you are not to 

158 single out any certain sentence or any individual point or instruction, 
and ignore the others, but you are to consider all the instructions as a whole 
and to regard each in the light of all the others. 

Now, ladies and gentlemen of the jury, I want you to take this matter 
and consider it deliberately in the light of the instructions which IT have 
given you, using the same ordinary common sense and ordinary intelligence 
which you would employ in any other important matter that you have occasion 
to decide in the course of your every day life. 

The Court has read and explained to you the offenses with which the 
defendant is charged. They consist of three counts. The first count charges 
the defendant with! stealing from the mail. The second count charges him 
with removing a Government check contained in 2 letter stolen from the 
mail. The third count charges the defendant with unlawful possession of 
an article stolen from the mail. 

You will consider each count separately and return a separate 
verdict on each count. On each of the three counts your verdict may be 
guilty or not guilty. As you, of course, know, your verdict must be by 
unanimous vote. 

Before commencing your deliberations you will select one of your 
number foreman.’ Whenever you shall have arrived at a verdict notify the 
Marshal, whereupon you will be escorted back to the courtroom to return 

159 your verdict. 


You will remain in your seats, please, until the Court has afforded 


counsel on both sides an opportunity if they desire to do so, to approach the 
bench. Do counsel desire to approach the bench ? 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: You may do so. 


(AT THE BENCH:) 
MR. BLACKWELL: If Your Honor please, I may have missed it 
when you discussed circumstantial evidence, but did you instruct on 
possession of recently stolen property ? 
THE COURT: Idid not. I did not deliberately. I am not going to 
instruct the jury that the defendant possessed recently stolen property, 
which would be an assumption there is proof of recently stolen property. 
That is the reason the Court didn't do it. 
MR. BLACKWELL: If Your Honor please, you take/the position the 
man had the check. 
THE COURT: He had possession of the check but I cannot say he 
had possession of the stolen check. 
MR. BLACKWELL: You are not convinced the Government has 
proved -- 
THE COURT: I am not saying that, but it is a matter for the jury 
to determine. 
MR. BLACKWELL: Very well. 
* * * * * 
162 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 
THE FOREMAN: Yes, we have. 
THE DEPUTY CLERK: What say you 2¢ to the defendant James 
T. Cogdell on Court One? 
THE FOREMAN: Not guilty. 
THE DEPUTY CLERK: Count Two? 
THE FOREMAN: Not Guilty. 
THE DEPUTY CLERK: Count Three? 


THE FOREMAN: Guilty. 
* * 


[ Filed September 29, 1961] 
JUDGMENT AND COMMITMENT 
On this 29th day of September, 1961 came the attorney for the 


government and the defendant appeared in person and by counsel, William 


Y. Sayad, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation Section 
1708, Title 18, U.S. Code as charged on Count 3 and the court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or appearing 
to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Nine (9) months to Twenty-seven (27) months; said sentence 
to take effect at the expiration of the sentence imposed in Criminal Case 
No. 133-61. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ CHARLES F. McLAUGHLIN, 
United States District Judge 
The Court recommends consideration be given to commitment 
to an institution where the defendant can receive psychiatric treatment if 
the Attorney General considers such treatment appropriate. 


[ Filed October 9, 1961] 


NOTICE OF APPEAL 

Name and address of appellant: James T. Cogdell 
Name and address of appellant's attorney: William Y. Sayad, Jr., 

500 E Street, N.W. 
Offense: Violation 18 U.S.C. 1708 
Concise statement of judgment or order, giving date, and any sentence: 

Found guilty on count 3 of indictment (possession) sentenced 

August 29, 1961, 9-27 months. | 
Name of institution where now confined, if not on bail: D.C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Appellant 
Date: October 9, 1961 


/s/ W. Y. Sayad 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In a criminal prosecution for violation of 18 U.S.C. 1708 
(possession of stolen mail matter) where the facts disclose that 
a Government Allotment check was mailed to the complainant 
on March 1, 1961; that it takes two days to reach the District 
of Columbia for delivery; that the complainant never received 
her check and noticed her mail box broken open on March 3, 
1961; that on March 4, 1961 appellant, a known confidence 
operator, was arrested for vagrancy and searched at Number 
One Precinct; that the complainant’s check and a forged identi- 
fication card were recovered from appellant’s person during 
this search; that appellant offered no valid explanation for his 
possession of the complainant’s check; in the opinion of the 
appellee the following questions are presented: 

1. Was there probable cause to arrest appellant and was the 
search valid? 

2. Was the evidence sufficient to support conviction? 

3. Was appellant prejudiced by the prosecutor’s argument 
to the jury where he correctly stated the principle of law appli- 
cable to unexplained possession of recently stolen property? 
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In a criminal prosecution for violation of 18 U.S.C. 1708 
(possession of stolen mail matter) where the facts disclose that 
a Government Allotment check was mailed to the complainant 
on March 1, 1961; that it takes two days to reach the District 
of Columbia for delivery; that the complainant never received 
her check and noticed her mail box broken open on March 3, 
1961; that on March 4, 1961 appellant, a known confidence 
operator, was arrested for vagrancy and searched at Number 
One Precinct; that the complainant’s check and a forged identi- 
fication card were recovered from appellant’s person during 
this search; that appellant offered no valid explanation for his 
possession of the complainant’s check; in the opinion of the 
appellee the following questions are presented: 

1. Was there probable cause to arrest appellant and was the 
search valid? 

2. Was the evidence sufficient to support conviction? 

3. Was appellant prejudiced by the prosecutor’s argument 
to the jury where he correctly stated the principle of law appli- 
cable to unexplained possession of recently stolen property? 
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Counterstatement of the case 
Statutes and rules involved 
Summary of argument. 
Argument: 

I. There was probable cause to arrest appellant and to search his 


Il. The evidence was sufficient to support the conviction. 
III. Appellant was not prejudiced by the argument of the prosecutor... 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16696 


JaMES T. CoGDELL, APPELLANT 
v. 
Unrtep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 24, 1961 appellant and one William Green were 
charged in a Nine (9) count indictment with violations of 18 
US.C. 1708 (theft and possession of stolen mail matter). The 
first three counts specifically related to appellant. On April 
28, 1961 appellant entered a plea of not guilty and on Sep- 
tember 8, 1961 his motion to suppress evidence was heard and 
denied by the District Court. Trial by jury was commenced 
on September 11, 1961 and on September 12, 1961 he was found 
guilty on count three (possession of stolen mail matter) and 
not guilty on counts one and two. On September 29, 1961, he 
was sentenced to imprisonment for a term of nine (9) months 
to twenty-seven (27) months and, subsequently, on October 
9, 1961 the District Court granted leave to appeal in forma 
pauperis. This appeal followed. 
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2 
TRIAL 


On March 3, 1961, the complainant, Mrs. Edna Teicher, 
of 1446 Tuckerman Street, N.W., upon returning home from 
work about 5:00 P.M. noticed that her apartment mail box 
had been broken open by someone (J.A. 9). She stated that 
she had been accustomed to receive a U.S. Army Allotment 
Check from Indianapolis, Indiana on or about the Ist of each 
month but had not yet received her March 1961 check (J.A. 
5-9). On March 4, 1961 she was notified by the police from 
Number One precinct that they had recovered her Government 
check (J.A.7). Upon arrival at the precinct she saw appellant 
and an envelope containing her check, No. 32,381,558; a change 
of address card which always accompanies the check; and an 
identification card (J.A.7). These items were received in evi- 
dence at trial and the complainant identified the check as her 
March 1961 allotment check and also stated that her name 
which appeared on the identification card was not in her hand- 
writing (J.A.7). In addition she testified that the birthdate of 
July 8, 1935 which also appeared on the identification card was 
not correct (J.A.7). She added that she had never seen appel- 
lant prior to March 4, 1961 at the Ist precinct and never author- 
ized him or anyone else to take her check or sign her name 
(J.A. 7, 8). 

Det. Lester N. Crockett testified that on March 4, 1961 he 
saw appellant and William Green standing in front of 1111 F 
Street, N.W. at which time he arrested them, took them to 
Number One precinct, searched, and booked them. (J.A. 11.) 
When the Government sought to have this officer identify the 
complainant’s check and other papers recovered from appellant, 
objection was made, and appellant renewed his pre-trial motion 
to suppress this evidence. The Court then heard testimony 
on this motion out of the jury’s presence.” 


2 at the pretrial hearing on appeliant’s motion to suppress evidence, he 
denied that the Government check had been found in his possession. He also 
denied making any statement to Det. Crockett as to finding the check on 
an unconscious man. The Court denied the motion at that time on the 
ground that appellant had not shown a proprietary interest in the seized 
property and had no standing to make the motion (J.A. 4a—4f). 
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At this hearing Crockett stated that on March 4, 1961 about 
1:15 P.M. he observed appellant and Green for about 15 min- 
utes standing around in front of the Lerner Shop at 1111 F 
Street, N.W., talking to two women (J.A. 15). He knew both 
men as “confidence operators” and saw each with a newspaper 
in his hand which is a typical routine for pickpockets and shop- 
lifters (J.A. 13-15). He then approached them and asked 
why they were loitering to which appellant replied that he just 
walked up there (J.A. 18). Appellant stated his name was 
“Jackson” but admitted that he was a confidence operator (J.A. 
21). When asked about employment, appellant at first said 
he was working for American Paint Co. but later admitted 
that he was unemployed (J.A. 29). Crockett then arrested 
both appellant and Green for vagrancy, placed appellant in 
the front seat of his car and Green in the back, and transported 
them to the 1st precinct where they were both booked for vag- 
rancy (J.A. 18, 19). While making out the necessary papers 
Crockett searched appellant and found the allotment check and 
other cards in question in his inside coat pocket (J.A. 19). 

Appellant admitted, at the hearing, that he was with Green 
and the two women on F Street, N.W. on March 4, 1961 and 
that he did see Det. Crockett (J.A. 25). He also admitted a 
prior conviction for larceny by trick (murphy game) and that 
he was unemployed (J.A. 27). The Court, after hearing all 
the evidence on both sides, denied appellant’s motion (J.A. 
29-32) 

Det. Crockett then resumed his testimony, in the presence 
of the jury, and identified the complainant’s Allotment check, 
No. 32,381,558, as well as the identification card, as the ones 
he recovered from appellant’s inside coat pocket at the time of 
his arrest on March 4, 1961 (J.A. 32-34). He also stated that 
appellant attempted to explain his possession of these items by 
allegmg that he took them from an unconscious man lying in 
the street (J.A. 34). He added that it was only after he had 
taken these items from appellant in the precinct that he went 


2 Since appellant admitted possession of the stolen check at this hearing, 
the question of “standing” to attack the search was not involved. The Court 
properly heard the motion on the merits and concluded that there was 
probable cause for appellant’s arrest. 
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back out to the police cruiser and recovered two more checks 
from under the back part of the front seat which Green had 
placed there (J.A. 43). He denied that he obtained the check 
in question from the front seat of the car or that there were 
three checks recovered at that time (J.A. 44). 

Postal Inspector Joseph A. Verant testified that, based on 
his long experience in these matters, the complainant's check 
was probably mailed in normal course from Indianapolis, In- 
diana on March 1, 1961, i.e. the date reflected on the check 
(J.A. 53, 54). He further indicated that it would normally 
take two days to reach the District of Columbia for delivery, 
which would be on March 3, 1961 (J.A. 54). 

It was also stipulated that the check in question was mailed 
from the Government Disbursing Office in Indianapolis, In- 
diana to the District of Columbia, in the regular course of 
business (J.A. 4g, 5). 

The Government then rested its case and the Court denied 
appellant’s motion for a judgment of acquittal (J.A. 54, 55). 

Mrs. Brooklin B. Jackson, appellant’s mother, testified as an 
alibi witness and stated that appellant had been home all day 
on March 3, 1961 but admitted that neither she nor appellant 
were employed at the time. (Tr. 120-122.) She stated that 
her nephew and appellant’s wife were also at home that day 
but none of them were in Court to testify. (Tr. 128.) She 
further indicated that she didn’t know whether appellant had 
left the house on the Ist or 2nd but was positive that he had 
not gone out on the 3rd (Tr. 127). 

The defense then rested its case and did not renew its motion 
for judgment of acquittal. Nor were any special instructions 
requested by either the Government or appellant. In his 
opening summation to the jury the prosecutor stated that he 
was relying on the principle that unexplained possession of 
recently stolen property may give rise to a presumption of 
guilt? (J.A. 55). Later, in rebuttal, he argued that such pos- 


? Opening summation of Prosecutor in re unezplained possession of recently 
stolen property (J.A. 55): 

“MR. BLACKWELL: 

“e © © Now, there is a principle of law, which His Honor will instruct 
you, that the possession of recently stolen property without being properly 
accounted for, may raise a presumption of guilt. 
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session would allow an inference to be drawn that appellant 
was the guilty person ‘ (Tr. 144). No objection was interposed 
to either of these statements by appellant. 

The Court charged the jury as to the elements of the offenses, 
burden of proof, presumption of innocence, and the other pre- 
scribed instructions. Although the Court did not instruct 
specifically on the inference of guilt arising from the unex- 
plained possession of recently stolen property, it did instruct 
the jury that they could consider circumstantial evidence and 
reasonable inferences arising therefrom. 

The jury found the appellant guilty of Count three and not 
guilty of Count one and two. No motion for a new trial or for 
judgment n.o.v. was made by appellant subsequent to 
conviction. 

STATUTES INVOLVED 


Title 18, Section 1708, U.S. Code. Theft or receipt of stolen 
mail matter generally. 

Whoever steals, takes, or abstracts, or by fraud or deception 
obtains, or attempts so to obtain, from or out of any mail, post 
office, or station thereof, letter box, mail receptacle, or any mail 
route or other authorized depository for mail matter, or from 
a letter or mail carrier, any letter, postal card, package, bag, or 
mail, or abstracts or removes from any such letter, package, bag, 
or mail, any article or thing contained therein, or secretes, em- 
bezzles, or destroys any such letter, postal card. package, bag. 
or mail, or any article or thing contained therein; or 


“Ladies and gentlemen, I tell you without any hesitancy that is a theory 
of law on which we are proceeding in order to get a conviction on this 
defendant in the first two counts of this Indictment because nobody saw 
him break into the mail box in question. He was too smart or the confed- 
erate was too smart. * * *” 

* Rebuttal argument of Government counsel: (Tr. 144) 

“MR BLACKWELL: * * * 

“You have here the check. You have recently stolen property in the 
possession of the defendant without explanation. I axk you to be guided by 
the law as given you by his Honor and if you will. you will return a verdict 
of guilty on all three counts; not just the possession count, but if you are 
to infer the possession of this recently stolen property then he participated 
in taking this letter from the box and you would be justified not only in 
bring in a verdict of guilty of possession of this property but you will also 
be justified in bringing in a verdict of guilty as to Counts 1 and2. * * *” 
(Emphasis supplied.) 


635637 —62——2 
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Whoever steals, takes. or abstracts, or by fraud or deception 
obtains any letter. postal card, package. bag, or mail, or any 
article or thing contained therein which has been left for col- 
lection upon or adjacent to a collection box or other authorized 
depository of mail matter ; or 

Whoever buys, receives, or conceals, or unlawfully has in his 
possession, any letter. postal card, package, bag, or mail, or any 
article or thing contained therein, which has been so stolen, 
taken, embezzled, or abstracted, as herein described, knowing 
the same to have been stolen, taken, embezzled, or abstracted— 

Shall be fined not more than $2000 or imprisoned not more 
than five years or both 

Title 22, Section 3302, D.C. Code. “Vagrants” defined. 

The following classes of persons shall be deemed vagrants in 
the District of Columbia: 

(1) Any person known to be a pickpocket. thief, burglar, 
confidence operator. or felon. either by his own confession or 
by his having been convicted in the District of Columbia or 
elsewhere of any one of such offenses or of any felony, and 
having no lawful means of support realized from a lawful oc- 
cupation or source. and not giving a good account of himself 
when found loitering around in any park, highway, public 
building. or other public place, store, shop. or reservation, or 
at any public gathering or assembly. 


CONSTITUTIONAL AMENDMENT INVOLVED 


Fourth Amendment to the US. Constitution. 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches, and seizures, 
shall not be violated. and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and par- 
ticularly describing the place to be searched, and the persons or 
things to be seized. 


RULES INVOLVED 
Rule 41, Fed. Rules Crim. Proc. 


(e) Motion for Return of Property and to Suppress Evi- 
dence. A person aggrieved by an unlawful search and seizure 
may move the district court for the district in which the prop- 
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erty was seized for the return of the property and to suppress 
for the use as evidence anything so obtained on the ground 
that (1) the property was illegally seized without warrant, or 
(2) the warrant is insufficient on its face, or (3) the property 
seized is not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds on 
which the warrant was issued, or (5) the warrant was illegally 
executed. The judge shall receive evidence on any issue of 
fact necessary to the decision of the motion. * * * 


Rule 52, Fed. Rules Crim. Proc. 


(a) Harmless Error. Any error, defect, irregularity or vari- 
ance which does not affect substantial rights shall be disre- 
garded. 

(b) Plain Error. Plain errors or defects affecting substan- 
tial rights may be noticed although they were not brought to 
the attention of the court. 


SUMMARY OF ARGUMENT 


There was probable cause to arrest appellant for vagrancy 
and to search him incidental to the arrest. In determining 
probable cause, the test is whether a reasonable and prudent 
police officer in the particular circumstances, conditioned by 
his observations and information, and guided by the whole of 
his police experience, reasonably could have believed that the 
person to be arrested had committed or was committing a 
crime... 

Appellant was a “known confidence operator” and was ob- 
served loitering in a public place. In addition he was unable 
to give an account of himself or to show a lawful means of 
support. The officer, then, had more than ample probable 
cause to arrest him for vagrancy. 

The search of appellant’s person and the seizure of the check 
were reasonable since they were incidental to a valid arrest. 
The reasonableness of a search must be viewed in the total at- 
mosphere of the case. Here only appellant’s person was 
searched and no general exploratory search was conducted. 

Appellant is precluded from questioning the sufficiency of 
the Government’s proof since he did not renew his motion for 
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judgment of acquittal at the conclusion of all the evidence nor 
did he make s motion for a new trial or judgment n.o.v. after 
conviction. In any event, viewing all the evidence in its most 
favorable light to the Government with due regard to all 
legitimate inferences, there was more than sufficient evidence 
to sustain conviction. 

Appellant was not prejudiced by the prosecutor’s comment 
that the jury could presume or infer guilt from appellant’s 
unexplained possession of the recently stolen check. No ob- 
jection was made to this statement and appellant cannot raise 
this question for the first time on appeal. The law is well 
settled that where an accused is found in possession of recently 
stolen property, theft and guilty knowledge can properly be 
inferred from such possession where no valid explanation is 
offered. The failure of the trial Court to so instruct worked to 
the benefit of appellant and he has no legitimate basis for 
complaint. 

ARGUMENT 


I 


There was probable cause to arrest appellant and to search 
his person 


The test of the legality of an arrest, without a warrant, is 
whether probable cause existed to believe that the person to 
be arrested had committed or was committing a crime. In 
order to determine probable cause, each case must be con- 
sidered on its own facts. Probable cause consists of more 
than mere suspicion, but on the other hand, since it involves 
probabilities, the standard of proof is not the same as that 
required at trial. As this Court stated in Dizon v. United 
States, .... U.S. App. D.C. ...., 296 F. 2d 427 (1961): 

The decisive factors are that all the circumstances 
are to be considered together, in a sum total; that the 
circumstances to be considered are those of the moment; 
that the impression to be evaluated is the impression 
upon the mind of a reasonably prudent police officer ; 
and that the impression made upon him by the circum- 
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stances is a reasonable belief that a crime has been, is 
being, or is about to be committed. 


In its most recent pronouncement on probable cause, this 
Court, in Jackson v. United States, No. 16631 decided Febru- 
ary 8, 1962, stated: 


We have indicated on many occasions that there are 
few absolutes in the area of the law dealing with what 
constitutes probable cause for arrest. We have also 
emphasized from time to time that probable cause is 
not to be evaluated from a remote vantage point of a 
library, but rather from the viewpoint of a prudent and 
cautious police officer on the scene at the time of arrest. 


See also: Brinegar v. United States, 338 U.S. 160 (1949) ; Bell 
v. United States, 102 U.S. App. D.C. 383, 254 F. 2d 82 (1958), 
cert. denied 358 U.S. 885. The question to be determined, 
then. is whether an experienced police officer. in the particular 
circumstances, could have reasonably believed that appellant 
was committing a crime. 

The record discloses that Det. Crockett knew appellant and 
William Green as “confidence operators” and observed both 
“loitering” near 1111 F Street. N.W. on March 4, 1961. He 
saw them talking to two women and walking back and forth 
on the crowded street with newspapers in their hands which 
he knew to be the usual pickpocket or shoplifter routine. After 
observing for 15 minutes Crockett asked appellant why he was 
“loitering” and received the answer that he had just walked 
up there. Appellant also lied about his employment but finally 
admitted that he was unemployed. At this point, all the cir- 
cumstances taken together gave rise to a belief in Crockett’s 
mind that appellant was a vagrant. 

The vagrancy statute (22 D.C.C. 3302) expressly states that 
anyone who is a known “pickpocket, thief, confidence operator, 
or burglar,” and fails to give a good account of himself, has no 
lawful employment, or has no lawful means of support, when 
found loitering in a public place, is a vagrant. Where such a 
person is seen mingling with a crowd in a public place and fails 
to give an adequate account of his actions, he is “loitering” 
and an officer is justified in arresting him. Clark v. District of 
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Columbia, 34 A. 2d 711 (D.C. Mun. App. 1944). And it is 
immaterial whether the person arrested in such a situation has 
a fixed abode or residence if the other conditions, as here, are 
present. Beail v. District of Columbia, 82 A. 2d 765 (1951). 
Appellant clearly falls within the definition of a vagrant since 
he was a known “confidence operator”, lied about his employ- 
ment, and was loitering in a public place without lawful means 
of support. 

After arresting appellant, Crocket transported him to Num- 
ber One precinct where he searched him while booking him for 
vagrancy. At this time the Government check and incidental 
papers belonging to the complainant were recovered from his 
inside coat pocket. This was the full extent of the search of 
appellant’s person. 

The law is well settled that a search incidental to a valid 
arrest is valid. Only unreasonable and exploratory searches 
are prohibited by the Fourth Amendment and where, as here, 
the search is reasonable, it may be conducted where there is 
probable cause to believe that a crime is being committed or 
where the fruits of the crime are present. United States v. 
Rabinowitz, 339 US. 56 (1950). The test of reasonableness 
by which the constitutional permissibility of a search and sei- 
zure is determined cannot be stated in rigid and absolute terms. 
Instead, each case must be decided on its own facts and where 
the search is incidental to a valid arrest, it may extend not only 
to the person arrested but also to premises under his control. 
Harris v. United States, 331 U.S. 145 (1947) ; Smith v. United 
States, 103 U.S. App. D.C. 48, 254 F. 2d 751 (1958). Here the 
only search was of appellant’s person and is unquestionably a 
reasonable one. Fruits of crime, such as the Government check 
in the instant case, may be seized during the course of a search 
incident to arrest even though the arresting officer did not know 
such property was present when the search was initiated. 
Harris v. United States, supra. As this Court stated in Smith 
v. United States, supra. 


The rule is well settled that an officer who arrests & 
person for a felony committed in his presence may search 
not only the person but also the place where he is dis- 
covered, and other places in the immediate vicinity 
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which formed part of the scene of the crime. Here the 
seizure was practically contemporaneous with the arrest, 
the felony having been committed in the presence of the 
officers. The arrest was lawful, and immediately there- 
after a search of the appellant was made and of the place 
where the sale took place. In our opinion both the ar- 
rest and the search were proper. 


Appellant argues that the Court, in denying his motion to 
suppress, failed to consider or give any effect to appellant’s 
evidence® However, in deciding such a motion, the Court 
must resolve questions of fact as well as law. As trier of the 
fact the Court must weigh the evidence and pass on issues of 
credibility in order to resolve factual conflicts. He is not obli- 
gated to believe the defendant but, as here, is free to reject his 
testimony as unworthy of belief. And, insofar as this decision 
involved an evaluation of credibility, this Court is not in a posi- 
tion to hold that the trial Court erred. In re F ried, 161 F. 2d 
453 (2nd Cir. 1947); Channel v. United States, 285 F. 2d 217 
(9th Cir. 1960). 

II 


The evidence was sufficient to support the conviction 


The record clearly indicates that appellant made no motions 
for judgment of acquittal at the conclusion of all the evidence 
or after the finding of guilty. Thus he has waived the question 
of sufficiency of the evidence and cannot now be heard to 
complain for the first time on appeal. In Battle v. United 
States, 92 US. App. D.C. 220, 206 F. 2d 440 (1953), this Court 
held: 


5 although there seems to be a split of opinion as to who has the burden 
of proof on a motion to suppress evidence, the question is moot here. The 
testimony of Det. Crockett, if believed, clearly set forth probable cause for 
appellant's arrest on a charge of vagrancy. The Court chose to believe his 
testimony and held that the evidence “causes a sufficient showing to be made 
of probable cause for the arrest of the defendant and probable cause for 
his arrest on the ground of loitering or vagrancy, taking into account all the 
circumstances surrounding the case and the past record of the defendant” 
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Moreover, appellant’s failure to move for acquittal at 
the close of the case bars his right to review of the 
motion for judgment after the verdict. 


See also: Mitchell v. United States, 208 F. 2d 589 (8th Cir. 
1954); Ansley v. United States, 135 F. 2d 207 (5th Cir. 1943). 

Assuming, arguendo, that appellant had made timely mo- 
tions for judgment of acquittal, the evidence nevertheless was 
more than sufficient to sustain conviction. It is now settled 
that a court in ruling on a question of sufficiency of evidence 
must view the Government's case in its most favorable light. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 
(1947). And where, as here, the evidence reasonably viewed, 
admits of either an acquittal or conviction, the decision is for 
the trier of fact, which will not be disturbed on appeal. Curley 
v. United States, supra. Nor should an appellate Court weigh 
the evidence or determine the credibility of witnesses. Glasser 
v. United States, 315 U.S. 60 (1942) ; Wigfall v. United States, 
97 US. App. D.C. 252, 230 F. 2d 220 (1956). And, since appel- 
lant introduced evidence of his own, the question of sufficiency 
must be judged upon the entire record. United States v. 
Calderon, 348 U.S. 160 (1954). 

The evidence showed that the check was mailed in regular 
course from Indianapolis, Indiana on March 1, 1961; that it 
should have reached the District of Columbia for delivery on 
March 3, 1961; that the complainant never received it or 
authorized anyone to receive or cash it; that she noticed her 
mail box had been broken open on March 8, 1961; that appel- 
lant had possession of the check and the forged identification 
card on March 4, 1961; and that he offered no valid explanation 
for his possession except a weak story that he had obtained it 
from an unconscious man. 

In order to obtain a conviction under the possession count, 
the Government was required to show 1.) that the check 
actually had been stolen from the mails, and 2.) that apepllant 
unlawfully possessed it, knowing that it was solen. However, 
these elements of actual theft and scienter need not be proven 
directly but, as here, may be inferred from circumstantial evi- 
dence. United States vs. Hines, 256 F. 2d 561 (2nd Cir. 1958). 
Appellant’s unexplained possession of the stolen check and 
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identification card together with the other incriminating facts 
strongly suggest that he knew the check had been stolen from 
the mails. United States vs. Kirby, 176 F. 2d 101 (2nd Cir. 
1949). In the Hines case, supra, involving a very similar sit- 
uation, it was held: 

Guilty knowledge and unlawful possession by the de- 
fendant are suggested by the forgery and false identifi- 
cation in the attempt to cash the check. Further, the 
evidence adequately supports the conclusion that the 
check was actually stolen from the mails, for a letter 
properly mailed and never received by the addressee, 
but found in quite improper and misusing hands, can 
be found to have been stolen in the absence of any other 
explanation being proferred. 


The law is clear that unexplained possession of recently 
stolen property may allow an inference to be drawn that the 
possessor knew that the property was stolen and, even fur- 
ther, that he himself was the thief. United States vs. Borda, 
285 F. 2d 405 (4th Cir. 1961) cert. denied, 365 USS. 844. Here 
there can be no question that the possession was recent since 
appellant was arrested with the check only one day after the 
complainant’s mail box was broken open. In United States vs. 
Sahadi, 292 F. 2d 565 (2nd Cir. 1961), affirming a conviction 
of uttering unlawfully issued money orders, it was held: 


Sahadi’s acquisition of possession so shortly after the 
probable date of illegal issue supports an inference that 
his possession was with guilty knowledge; he was in 
possession of the fruits of recent crime. Such an in- 
ference has been recognized in a host of cases stemming 
from Wilson vs. United States, 162 US. 613, * * * 


See also: Gilbert vs. United States, 94 U.S. App. D.C. 321, 215 
F. 2d 334 (1954) ; Herman vs. United States, 289 F. 2d 362 (5th 
Cir. 1961); Schwachter vs. United States, 237 F. 2d 640 (6th 
Cir. 1956) ; and Torres vs. United States, 270 F. 2d 252 (9th Cir. 
1961). In the instant case, the jury was entitled to reject ap- 
pellant’s ridiculous story that he had obtained the check from 
‘an unconscious man, and apply the inference. Epps vs. United 
States, 81 U.S. App. D.C. 244, 157 F. 2d 11 (1946). 
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Appellant’s argument that this is a case of bare possession 
“without any forgeries, false identification or attempt to cash 
the check” is clearly erroneous. The record positively shows 
that he also possessed an identification card with a forged 
signature of Mrs. Teicher as well as a false birth date. This 
additional evidence of intent unquestionably justifies the ap- 
plication of the inference of guilt since it is more than mere 
possession of the check. Even without this additional evi- 
dence, the inference could be sustained in light of the decision 
in Prince vs. United States, 217 F. 2d 838 (6th Cir. 1954). In 
that case, a Dyer Act conviction was affirmed where the only 
evidence against the accused was that he was found in posses- 
sion in Tennessee of a car recently stolen in Minnesota. The 
Court, there, upheld the validity of an inference on mere pos- 
session alone whereas here there was other circumstantial evi- 
dence casting doubt on appellant’s explanation. 

Viewed in its most favorable light, therefore, the evidence 
was more than sufficient to sustain guilt of unlawful possession 
of the stolen check. 

Til 


Appellant was not prejudiced by the argument of the 
prosecutor 


The prosecutor properly argued to the jury in his opening 
summation and rebuttal argument that appellant’s unex- 
plained possession of the recently stolen check may give rise 
to a presumption (inference) of guilt.* 

The record discloses that no objection was made to the argu- 
ment and it is apparent, therefore, that appellant’s trial coun- 
sel did not regard the argument as prejudicial or unfair. In 
fact, his failure so to do indicates that he expected the trial 
court to instruct the jury on this theory of law. Appellant is 
now precluded from injecting this belated contention into the 


* as this Court held in Wright vs. United States, 89 U.S. App. D.C. 70, 189 
F. 24 699 (1951) and Trachtenberg vs. United States, 53 App. D.C. 396, 293 
Fed. 476 (1923), the use of the word presumption in this context is not to 
be construed as conclusive or binding on the jury but merely as a permissive 
inference which the jury was free to reject if they believed appellant's ex- 
planation. In his rebuttal argument, the prosecutor used the word infer and 
thus corrected his earlier terminology. (TR. 114). 
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case for the first time on appeal. United States vs. Doyle, 234 
F. 2d 788 (7th Cir. 1956). His failure to make timely objec- 
tion at trial deprived the judge of the final opportunity for 
consideration and action which may have avoided possible 
error resulting in a futile trial. Villaroman vs. United States, 
87 US. App. D.C. 240, 184 F. 2d 261 (1950). 

In any event, both Government and Defense counsel may 
make any reasonable comment on the evidence and draw such 
inferences from the testimony as will support his theory of the 
case. Malone vs. United States, 94 F. 2d 281 (7th Cir. 1938) ; 
Mellor vs. United States, 160 F. 2d 757 (8th Cir. 1947). Here 
the prosecutor at worst made fair comment on the evidence 
and correctly stated the law applicable to unexplained posses- 
sion of recently stolen property. The argument was supported 
by facts in evidence which showed that appellant had posses- 
sion of the stolen check and identification card and that he had 
not satisfactorily explained such possession. In Himmelfarb 
vs. United States, 175 F. 2d 929 (9th Cir. 1949), where the 
prosecutor actually argued facts not in evidence, the Court, 
although terming his argument and conduct improper, held 
that such argument was not prejudicial since it could logically 
be inferred from the evidence. And in the recent case of Mal- 
lory vs. United States, Mun. App. D.C., No. 2929, decided 
March 20, 1962, it was stated: 


In presenting a case the prosecuting attorney, as well 
as defense counsel, may make any reasonable comment 
on the evidence and may draw such inferences from the 
testimony as will support his theory of the case. We 
cannot say that the statements of the prosecutor were 
plainly unwarranted or prejudicial. 

Appellant actually benefited from the trial court’s failure to 
instruct the jury on the inference of guilt arising from recently 
stolen property. This was the theory of law that the Govern- 
ment expressly stated it was relying on and failure to so charge 
prejudiced the Government if anyone. Appellant cannot claim 
error in the trial court’s failure to instruct the jury to disregard 
the prosecutor’s statement on unexplained possession since no 
such request was made at trial and, even more important, it 
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correctly stated the law. The Court did instruct on circum- 
stantial evidence and dealt generally with inferences to be 
drawn from proven facts.’ Even though they were not specifi- 
cally instructed as to appellant’s unexplained possession of the 
stolen check, they were free to apply “common sense” inferences 
under the Court’s circumstantial evidence charge and properly 
convicted appellant of the possession count of the indictment. 
United States vs. Masiello, 235 F. 2d 279 (2nd Cir. 1956). 
In United States vs. Hines, supra, it was held: 
We have reiterated many times that the jury may 
make common-sense inferences from the proven facts in 
both civil and criminal cases. 


Consequently, on the facts in the instant case, the jury could 
rationally and naturally infer that the check was stolen and 
that appellant knew it. 


CONCLUSION 


Wherefore, it is respectfully concluded the judgment of the 
District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
NaTHAN J. PAULsoN, 
Joey D. BLacKWELL, 
WiuiaM H. Cottins, Jr., 
Assistant United States Attorneys. 


t Court's instruction on circumstantial evidence: (J.A.61) “* * * Circum- 
stantial evidence consists of circumstances from which a defendant's guilt 
may be inferred by the jury. One cannot say that either of the two types 
of evidence is more reliable or stronger than the other. Circumstances may 
sometimes lead to an erroneous inference. On the other hand, at times if 
the circumstantial evidence is sufficiently strong it may be as convincing as 
direct evidence because circumstances speak for themselves and if they are 
strong enough, they may lead at times to a definite conclusion.” 
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anew eneoe reese 


PETITION FOR REHEARING 


By opinion dated May 31, 1962, herein the Court 
(Circuit Judges Danaher, Bastian and Burger) affirmed the 


trial Court's judgment of conviction. The conviction was for 


violation of 18 U.S.C. 1708 in that appellant allegedly had 
| 


possession of a United States check made payable to one Edna 
Teicher "which had been stolen from the mail, well knowing 
that the said check had theretofore been stolen." (J.A. 65). 
The Court's opinion is erroneous on three questions: 
(1) It errs in not finding that there was /no probable 
cause for appellant's arrest for vagrancy and that the search 
of his person, during which he was found to possess the check 
for which he was convicted, was unreasonable. 
(2) It errs in not holding that the Government failed 
to prove that the check was stolen and that appellant knew it 


was stolen. 


eee 
(3) It errs in not holding that the argume 
jury of counsel for the Government that the doctri 
cently stolen property applies, raising a presumpt 
guilt, after which the trial Court refused to so i 
because it would be "an assumption there is proof 
stolen property", was improper and prejudicially l 


to believe there was proof the check had been stol 


ARGUMENT 


nt to the 
ne of re- 
lion of 
mstruct 

of recently 
ed the jury 


en. 


1. There Was No Probable Cause For Appellant's Arrest 


For Vagrancy. 


The Court of Appeals panel found that appellant 


failed to give "a good account" of himself within 
of the vagrancy statute (D.C. Code §22-3302(1951) 


) 


fore, there was probable cause for the arrest. 


the meaning 


and, there- 


In so finding 


the Court referred to the fact that after being accosted by 


the police officer, 
of his own, stated that he was unemployed after in 
saying he was employed by a paint company, and sai 


it 


just arrived at the place of arrest when in fact 


observed him and a companion at that place for a 
fifteen minutes (Slip Opinion, p- 2). 

These are minor discrepancies in be 
may create suspicions but such doubts are not enou 


arrest for vagrancy and subsequent personal search 


havior. 


appellant gave his mother's name instead 


correctly 
dad he had 


he officer 


period of 


They 
gh to warrant 


es. It has 


SSS 
been held, for example, that a person with a known) criminal 


record carrying a paper bag which caused police officers to 
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suspect wrongdoing of some kind was not properly arrested for 


vagrancy. Jones Vv. District of Columbia, 150 A.2d 771,772 
(D.C. Mun. C.A., 1960). 
In White v. United States, 105 App. D.C. 245, 
SS SS ee | 
271 F.2d 029 (1959), this Court held that a discrepancy in 
identification did not warrant the personal search of an unen- 
ployed gambler after his arrest for vagrancy. The Court 
further held that the use in evidence of stolen money orders, 
taken in a search of the accused's person, to prove theft of 
the securities by the accused, was improper. The/Court said: 
"Even if we assume appellant at some point 

was lawfully arrested for vagrancy, of which he 

was subsequently convicted in New York, the search 

was unreasonable. * * * The arrest for vagrancy 

was incidental to the search, rather than the con- 

verse. Appellant was accosted, frisked and sub- 

jected to a general search of his person for 

evidence of crime, in the course of the exercise 

of control over him by the officer, undertaken for 

a suppositious violation of the narcotics Laws. We 


have more than once excluded evidence obtained by 


a search which in truth was not incidental) to an 


arrest, but when in fact the arrest was incidental 
to a search." 271 F. 2d at 831. 


This case is similar. The appellant was ap- 
proached by the officer because he knew him as 2 "confidence 
operator" (J.A. 21). The officer told appellant and his conm- 
panion that a woman's wallet had been robbed down the street 


and they "fit the description" (J.A. 25). Thereafter, appellant 
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was taken to the police station where he was searched and 
booked. 

The officer was looking for crime other than 
vagrancy. The search of appellant's person was not part of 
the arrest for vagrancy. The arrest was incidental to the 
search which was made for the purpose of uncovering unknown 
crime. This was an unlawful search under the rule of White v. 


United States, supra. 


2. There Was Insufficient Proof To Convict. 

The Court recognized that the Government must 
establish knowledge that the check was actually ieiee= (sl. 
Op., p.-5). It found that guilty knowledge can be inferred 
from the facts that (1) appellant told the arresting officer, 
according to the testimony of the officer, that he had taken 


the check from an unconscious person lying in an unidentified 


street, and (2) the name and birth date of the payee were 
2/ 


forged on an identification card accompanying the check (sl. 
Op., Pp.5). 


i 


1/ Appellant contends there was no proof the check was stolen. 
See, Brief for Appellant, pp. 19-24. 


2/ The Court inadvertently refers to this as a change of 
address form (Sl. Op., p- 5). 
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The Courts have held that an inference of 
guilty knowledge may be drawn by the jury where the payee's 
signature was forged on the check and an effort was made to 
cash the check. (United States v. Kirby, 175 F.2d 101 (2d Cir., 
1949); United States v. Hines, 256 F.2d 5$1 (2d Cir.,1958).) 
In this case, however, there was no forged signature on the 
check and no effort was made to cash the instrument. The for- 
gery on the identification card was not a part of the check 
and, in any event, there was not even an effort to jshow that 
appellant had caused the forgery to be made. This jis far too 
slender a reed on which to hang an inference that the check 
had been stolen and that there was knowledge of theft. 

The Torres Case relied upon by the Court in sup- 
port of its opinion is not authority for drawing the inference 
of guilty knowledge. Torres v. United States, 270/F.2d 252 
(9 Cir.,1961). There the defendant sold photographic equipment 
at a price substantially below true value. Such conduct is 
equivalent to cashing a stolen check. There was no such action 
on the part of the appellant in this case. 

In the Torres decision the Court pointed out 
that in the cases in which guilty knowledge was inferred "there 
existed some affirmative action on the part of the defendant 
which indicated guilty knowledge." (270 F.2d at 259). The 


Court then refers to cases in which contradictory statements 


were made by the defendant regarding the manner in which the 
| 
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property was acquired. Presumably the Court relied upon this 
reference in treating appellant's alleged statement to the 
police officer that the check was taken from an unconscious 
person as a circumstance warranting the inference of guilty 
knowledge (S1.Op., p.6, fn..6). However, analysis of the 
authorities cited in the Torres decision reveals that contra- 
dictory statements concerning the acquisition of the goods are 
never in themselves sufficient to permit the inference of 
guilty knowledge.) In all those cases there were other acts by 
the defendants showing an intention to convert the property to 


their own use which pointed to guilty knowledge. See, e.g. 


Husten v. United States, 95 F.2d 168 (8 Cir. ,1938); Nakutin 


United States, 8 F.2d 491 (7 Cir., 1925). 

In this case affirmative acts by appellant to 
convert the check to his own use are totally absent. Without 
a forged signature on the check and an effort to cash the in- 
strument, there are no facts from which guilty knowledge could 
properly be inferred by the jury. 

3. The Improper Argument Of Government Trial Counsel 
To The Jury Prejudiced Appellant. 

In' the Brief for Appellant (pp. 25-25) there is 
a complete discussion of the improper arguments of Government 
trial counsel to the jury. It is respectfully submitted that 
the Court has not given full consideration to this portion of 
this case. (See, Sl. Op., pp. 4-5). 


Py ee 
Counsel stated to the jury that the Court would 
instruct on recently stolen property. He stated that the pos- 
session of recently stolen property without being properly 
accounted for raises a "presumption of guilt" and he made it 
clear that the Government relied on this presumption as proof 
that the check was actually stolen from the payee's mail box. 
(J.A. 55). 
The Court properly declined to give the instruc- 
tion because it would be "an assumption there is proof of re- 
cently stolen property" (J.A. 65). Even though the Court thus 
recognized that the statement of the doctrine would prejudice 
the jury by leading it to believe there was proof the check 
was stolen, it did not instruct the jury to disregard the argu- 
ment of counsel. 
In Evans v. United States, 98 App. D.C. 122, 232 
F.2d 379 (D.C. Cir., 1956) this Court found error in a similar 
situation. In that case the defense to a charge for larceny 


of an automobile was that the vehicle was repossessed for de- 


fault in payments. Government counsel argued to the jury that 


repossession without a court order and the assistance of a 
Marshall "in itself is illegal." This Court reversed the judg- 
ment for conviction because the trial Court did not specifically 
instruct the jury to disregard the improper statement of counsel, 


saying: 


Gre 
"In other words, the jury were permitted 
to believe that, even if the defendant had no 
criminal intent, he was engaged in an illegal 
enterprise *¥*," 232 F.2d at 382. 
General instructions about the effect to be 


given the arguments of counsel are not sufficient to correct 


improper statements on the guilt of the accused. A specific 


instruction to the jury is necessary. There was no such instruc- 
tion here. 

The argument of trial counsel led the jury to 
think that it need not be concerned with the question of whether 
the check actually was stolen. It was led to believe possession 
of the check was enough to convict. The appellant was seriously 
prejudiced by the failure to instruct the jury to disregard the 
statements of counsel. 

CONCLUSION 
For the reasons stated there should be a rehearing by the 
Court en banc and upon rehearing the judgment of conviction 


should be reversed. 
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Appellee. 


REPLY BRIEF FOR APPELLANT 


In its Brief for Appellee the Government makes two 
arguments which warrant comment by appellant in addition 
to his Brief previously filed herein. The arguments by 
the Government are that: 

(1) | proof that the check found in possession 
of appellant was actually stolen was properly in- 


ferable from circumstantial evidence and 


(2) | the District Court properly ignored appel- 


lant's testimony disproving probable cause for his 
arrest for vagrancy. These arguments are erroneous. 


Authorities Cited By 
Appellee Do Not Permit Inference 
That Check Was Stolen 
Under Circumstances 
Of This Case. 


ay 
The Government continues to assume, as it did at 
the trial, that the check found on appellant at the time 
of his arrest was actually stolen from the mails. The 
appellant has demonstrated in his opening Prief (pp.19-24) 
that the evidence will not support this assumption. The 
correct rule is that mere possession of property of an- 
other not accompanied by some overt act on the part of 
the defendant to illegally convert the Jegsagte las his 


own use, is insufficient to support an inference that the 


| 
property was stolen (Brief for Appellant, pp.22-+25). 


In this case the appellant was found to possess a 
check and an identification card. He had not attempted 
to cash the check. He had not endorsed the check, and, 
indeed, it had not been endorsed by anyone. The iden- 
tification card was signed and the payee of tise| Gtieck 
testified the signature was not her own. However, there 
was no proof whatsoever that appellant forged the payee's 
signature on the identification card or that he) had in 
any way attempted to use the card improperly. These 
facts clearly distinguish this case from United States 
v. Kirby, 176 F.2d 101 (2d Cir., 1949) and United States 
v. Hines, 256 F.2d 561 (2d Cir., 1958), where it was 
proved that the payees' signatures were forged on the 


checks and efforts were made to cash the checks. The 


23) = 

forgeries and attempted utterances of the checks in those 
cases convicted the defendants. These facts caused the 
Court in the Hines case to find that the discovery of the 
checks in "quite improper and misusing hands" warranted 
the conclusion that the check "was actually stolen from 
the mails." (See Brief for Appellee, p. 13). Crucial 


aifferences of fact between this case and the Xirby and 


Hines situations makes appellee's reliance on the deci- 


sions in those cases erroneous. 

The other authorities relied upon by appellee are 
also inapplicable. (Brief for Appellee, pp.13-14). In 
every case the defendant was proved to have committed 
some overt act ‘of illegally converting the property of 
another to his own use. It was the overt acts, in addi- 
tion to possession, which supported the convictions in 
those cases - not the mere possession of the property. 
Analysis of these cases shows the following: 

(1) Gilbert v. United States 

64 U.S. App. D.C. 321, 215 F.2d 334 (1954), 

possession of truck accompanied by actual 

sale of gasoline pump and other property 


contained in truck. 
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(2) Herman v. United States, 
229 F.2d 362 (5 Cir., 1961), attempted ship- 
ment of jewelry sample case by defendant 
after owner discovered it missing from por 
ter's wagon in train station. 

(3) Schwachter v. United States, 
237 F.2a 640 (S Cir., 1956), title to missing 
automobile illegally transferred by defendant. 

(4) Torres v. United States, 


270 F.2d 252 (9 Cir., 1961), sale of photo- 


graphic equipment consummated by defendant. 


(5) Epps v. United States, 
81 U.S. App. D.C. 244, 157 F.2d 11 (1946) } 
defendant found in possession of truck away 
from usual parking place with wires so crossed 
that ignition key not required for starting. 
(6) Prince v. United States, 
217 F.2d 838 (6 Cir., 1954), defendant found 
in possession of Minnesota automobile in 
Tennessee where it was being appropriated 
his own use. 
These cases would not be applicable unless appellant were 
proved to have forged the payee's signature to [the check 


in this case and had attempted to convert it to his own 
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use by undertaking to cash it. In view of the absence 
of any such evidence the mere possession of the check 
by appellant is not the kind of circumstantial evidence 
from which it can properly be inferred that the check 
was actually stolen from the mails and that appellant 
knew it was so stolen. Thus, essential elements of the 
crime of unlawful possession of a stolen check in vio- 
lation of Section 170&, Title 15, U.S.C., are missing. 
A verdict of not guilty should have been directed for 
appellant. 

The Trial Court Did Not Reject 

On The Ground Of Credibility 

Appellant's Testimony Disproving 
Probable Cause For His Arrest 
For Vagrancy, 
The appellee argues that the Trial Court was free 

to reject as “unworthy of belief" appellant's testimony 


in regard to the circumstances of his arrest for vagrancy. 


(Brief for Appellee, p. 11). It then argues that the 


Court properly found there was probable cause for the ar- 
rest, thus validating the subsequent search and seizure 
which yielded the check appellant was convicted of unlaw- 


fully possessing. 


J.6 ts: 

The fallacy of appellee's argument is that 
Court did not reject the testimony on this basis. In- 
deed, the Court failed to discuss the testimony ,| much 
less find that it was not credible (See Brief for 


Appellant, pp.17-18). 
CONCLUSION 


The appellee's Brief fails to show that appellant 
was properly tried and convicted of unlawful possession 
of a check stolen from the mails. Accordingly, the 


judgment of conviction should be reversed. 


Respectfully submitted, 


/s/_Robert J. Corber 


ROBERT J. CORBER 
1100 Shoreham Ee 
Washington 5, D. 

Attorney for Appellant 
(Appointed by this Court) 


